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Moderator Dean A. Newell:Hello. Well it’s about that time we begin, hopefully get this session on the go so we
get out plenty in time for dinner. I’d like to remind people that there’s lots of seats at the front of the room here,
and it’s quite hard to see the presentation from the back of the room. So feel free to move from the back of the
room to the front and be seen.

My name is Dean Newell; I’m the moderator for this session. I’ve been able to recruit with me Brian Jenkins
on a topic that affects IPPs in particular and perhaps more generally pension plans. To give a bit of background
on Brian, he has a Masters of mathematics in applied mathematics, and he is a fellow of the CIA and the SOA.
He’s currently the president of ActuBen Consulting Inc., a pension and benefits consulting firm. He has over 30
years and pension and benefits and consulting experience with a full spectrum of public and private corporations
and corporate and negotiated plans including municipal governments, financial institutions, educational
institutions, manufacturing and processing firms, and jointly trusteed plans. He has expertise in employee pension
and benefits areas with an emphasis on legal, taxation, investment and administration aspects of retirement savings
plans in Canada for employees and executives.

I’ll turn the floor over to Brian.

Speaker Brian K. Jenkins: Thank you. So is my little lapel thing working? Yes it is. I get an echo. I hope you don’t
mind if I stand up, I tend to be more of a move around type of a person. Thank goodness it’s not being video taped.
Okay. Yeah, there we are.

Now when I was asked to do this, which was somewhat to talk about IPPs, I thought it was better to talk about
some of the things that are happening in the IPP market, in the pension tax situation, because a lot of these things
if they happen, they have impacts on many other plans. Despite the fact that perhaps I’m a small practitioner
these days and a lot of my plans do tend to be smaller, specialized plans, there are things that I’ve dealt with in the
past, things that I do have some knowledge about. In addition, as you may have noticed, I have one or two grey



hairs here. So I was actually around when they put in this ‘frigging’ tax system. When Marc Lalonde started the
consultation papers I was with the consulting firms when he asked for comments on the first 15 years of the
implementation of this system. So this is a system that I unfortunately have way too much experience with and

one that at least over the period of time I got to know at least how it was working, how it was presented at the time,
and at least of the philosophies behind it even when I disagreed with it.

So the system was initially started with the proposals in the 70’s and it went through a considerable number
of iterations. Just a huge number, I don’t think I’ve ever seen any piece of Canadian legislation that did it – it went
through more iterations than getting a commuted value standard out of the Canadian Institute of Actuaries.

(Laughter)

Speaker Jenkins: Eventually it passed as legislation on June 14, 1990. Regulations were released onDecember 23, ‘91.
Amongst the key elements of the tax thing was an attempt to integrate all the different retirement savings

systems that were basically out at that time for the private sector, which were basically registered pension plans,
defined contribution plans, which they called money purchase; defined benefit plans, DPSPs, all those sort of
registered types of a plan incorporated into one, because before they all ran under somewhat separate rules. The
arrangement was supposedly presented that you had a pension plan that would be a corporate response thing to
provide benefits to their members and if you didn’t have a corporation, the corporation didn’t provide at all. You
could then, under the private retirement savings, do a catch up to bring yourself up and you’d have a level that
would be sufficient for working Canadians to be able to retire on a reasonable income. So the core in there was
the equivalence of the defined benefit and the money purchase plans so that they were integrated together with
overall maximums that you could save and, to a degree, carry forward under the RRSP room, which Canadians
are a little more familiar with now.

The key formula was a way of linking what happened under a defined benefit plan to what happened under
a defined contribution plan. Now, this of course was where actuaries took the most exception to everything that
was going on and we’ll talk about it; but the key formula was the development of the factor of nine. So supposedly
if you’d ever took a dollar that was payable at age 65 as a pension plan, you multiply it by nine, that was equivalent
to a nine dollar RRSP contribution. Okay, the nine was and is intended to be an average over somebody’s entire
working life time; it wasn’t at any specific age. Actuaries will know under defined benefit plans, if the benefits are
the same each year, the cost increases exponentially. It doesn’t work that way, but this was and it’s supposed to be
an average over the entire working life time with a nine. The nine was a magic factor that appeared. It’s not
impossible to get pretty close to it if you sit and use a little bit of imagination for the way that the economic
environment was at that time and some of the other things, but nine was the magic factor.

Actuaries at that time thought all sorts of things. First of all, defined benefit plans were overvalued for younger
people using this factor of nine. If you’ve got 40 years to accumulate, nine is not the right number. Actuaries
thought all sorts of things; age related factors, refinement factors, they were all rejected by Finance – well Finance
at that point in time — as being too complex to try to administer from their basis, meaning of course that the
administration system was already written.

(Laughter)

Speaker Jenkins: So, our thoughts were too complex and basically those sorts of things were not done. The factor
of nine being an average meant the entire tax system became based on a career average earnings basis. The whole
system basically, because it was averaging, was a CIA basis, as opposed to many pension plans which are final average.

Okay, so those were the base of the pension plans and I’ll deal with some of them as we go through as to how
these sorts of things work. Now I did want to say; one of the things that’s happening right now, that is perceived
through the pension industry, is that especially the tax people have not shown any interest at all in protecting or
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dealing with large plan issues or the members under large plans. There seems to be an inordinate focus on dealing
with, and some people would say ‘not nicely with,’ the members of small plans. In Canada we are supposed to have
a law that protects all individuals, all plan members and the tax system and the pension system are supposed to

affect the same members, whether they are in a large plan or a small plan or tax members in large plan or a small
plan exactly the same. It is supposed to be an even system. If there is an over emphasis on one set of members, then
you’re ending up with a selective impact problem which I would say is contrary to the constitution of Canada and
that can be a problem.

U-M:What’s CCRF?

Speaker Jenkins: It’s the Canadian Charter of Rights and Freedom.

U-M: Charter of Rights and Freedom.

Speaker Jenkins: Okay, wrong answer?

U-M: ??

Speaker Jenkins:Okay, so one of the things I wanted to point out and just with respect to the concept of selective
enforcement. There was a pension plan called ‘LOBA’ that came out a while ago that had a decision in it that I
think was really pivotal for the way the tax legislation is currently being enforced in Canada. This is a quote from
LOBA versus Canada, Minister of National Revenue; ‘the determination is whether the plan that the conditions
in regulation 8502a’, which is the primary purpose role which I’ll talk about in a little bit, ‘is essentially a question
of fact’, so that’s something that is determinable, that you can decide what it is and you can set what it is and it’s
measure and all those sorts of things. ‘And it was reasonable for the Minister on the basis of the evidence to conclude
that the conditions were not met.’ Now that’s a significant change in our tax system. Our tax system before required
this to be correct, which meant that CRA, the Minister of National Revenue was required to follow the terms of
the Income Tax Act. Okay, that’s what correct is. Reasonable just means, it’s reasonable. You know, it doesn’t have
to follow the act just – they say it’s reasonable, it’s okay. That tends to be a problem that you have when you are
trying to deal with enforcement of legislation across the country.

CRA therefore decides on the facts. The courts have already stated that they are not at all interested in looking
at a review of the facts. CRA is a quasi-judicial body for pension plans. They do not send you to tax court generally.
When they de-register a plan, it’s an order of the Minister; which means that your first place that you go to, to talk
to a court, is the federal court of appeal. That’s the second highest level of court in Canada, so there is no tax
courts. CRA is required to act as the judges, to collect the information, to represent the people, to go through the
process of quasi-judicial body in order to decide things. So they are the ones who are the gatherers of fact, not
necessarily conclusions, they’re supposed to establish facts and they are supposed to be correct in what they do, as
the courts are supposed to be correct.

Now the “primary purpose” is the one of the things that the CRA has been harping at especially on small plans.
Pension plans are generally set up for the purpose of paying periodic payments to individuals after retirement until
death in terms of their service of employees. It doesn’t literally mean that because a defined contribution plan can’t
actually pay out periodic retirement payments until death because a DC plan can’t self-annuitize. The purpose here
is that it’s there to provide a retirement income to individuals. That’s the entire wording of 8502a.

U-M: Brian I think you’re missing the last part of it, it’s in respect of service as employees and I’m interested in where
you’re going on this, but that’s a key part of that phrase and if you escape it you do it with peril.
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Speaker Jenkins:Well, no I don’t have a problem and it’s as employees.

U-M: Service as an employee, through a corporation…

Speaker Jenkins: Service as employees…

U-M: Not for past service but for prior.

Speaker Jenkins:Well no, no, it’s service as employees, it’s service as employees, it’s not, it doesn’t say who it’s with.

U-M: Fair enough. I might be jumping…

Speaker Jenkins: Service is a well defined topic in the Income Tax Act. So, that’s there. Go to the next slide.
Okay, so the courts take the position right now that a plan has to convince RPD of the fact. Now RPD has

already issued in various correspondence, a number of invalid purposes for a pension plan, ones that are for other
than providing primary purpose. Pension plans that are established by regulation and legislation supposedly are
not meeting a valid primary purpose. Plans established by collective bargaining agreement supposedly are not
meeting a primary purpose. The plans meant to attract quality employees are not meeting a primary purpose. The
plans meant to tax shelter retirement savings apparently are not meeting a primary purpose. There needs to be from
Registered Plans Division a definition of what it actually is that they’re doing, because right now we have these open
ended things that are very, very difficult to try to decide what to do. Basically you have them attacking various
pension plans, small pension plans on these base; but because they’re attacking the small pension plans, they’re
actually using things that affect larger pension plans and the pension plans that are actually the core of Canadian
retirement savings.

Now, let me go down and I’m going to get back to the primary purpose and the employees here because here
in 8502b is the definition of what a contribution to a pension plan is. And in that there are several things and I’m
going to tie this back to how the legislation was implemented. The ‘I ‘ is a member contribution, ‘II’ is an employee
money purchase contribution, a contribution to a defined contribution plan employer. ‘III’ is an employer, that
should have been defined benefit contribution called an eligible contribution. ‘IV’ is a transfer under the transfer
provisions and that’s called under 8300 excluded contribution and transfers to non-residential plans except for the
Minister. Now right now RPD is saying that a transfer is not a contribution despite being included in 8502b
because it’s not supposedly an eligible contribution which of course it is not. Of course a member contribution
isn’t an eligible contribution either. Can we go on?

Now if we turn back to 147.1, for the definition of what a participating employer is; participating employer
in respect to the pension plan is an employer who has made or is required to make a contribution to the plan on
behalf of the employees/employers or former employees, or payments made under the plan by the
employees/employers including a prescribed employer.

Before the current set of tax rules, the way to transfer monies between pension plans required a reciprocity
agreement. A reciprocity agreement was basically an agreement between two companies that said, my service with
you for pension purposes is the same as your service with me for pension purposes and it was reciprocal. The salary
histories, the service histories, everything carried across between the two plans and reciprocity agreements was the
way that people established those. There are still reciprocity agreements in existence mostly between the large
government plans. Some old ones are there but this was the way before the tax changes that people moved money
between plans. With the changes that were brought under the tax rules you had to move money. Now there was
no PAR remember when the tax rules first came out. There was no pension adjustment reversals. So if you took
money out of one pension plan and went into another pension plan, generated a PSPA, you didn’t have a PAR to
offset things at that point in time. What it was, was that definition of participating employer was key to have that



transfer be considered a contribution because that allowed you to go through the PSPA formulas and use the two
halves as you would as an improvement as a change in the pension plan, in the PSPA formulas. Remember there
was no PARs at that point in time to mess with.

So this was a key thing that was in that legislation. I can remember Keith Horner and Catherine Cloutier going
in extreme depth in Toronto one day about how, basically, they were getting rid of reciprocity agreements because
it was built into the Pension Act.

By the way I just got asked to explain what PARs and PSPAs were. So if you already know I’m sorry for boring
you. If you are in a pension plan, a defined benefit pension plan for a year, you have a year of service based on you
current salary, current maximums they give you a thing called a pension adjustment. And a pension adjustment
goes onto you T-4 slip reduces your ability to make RSP contributions the next year. So that’s the integration of
the defined benefit plan with the defined contribution plan. That’s based on the rule of nine and the benefit accrual
that you have made in the year.

If you join a new pension plan or if you join a pension plan and buy past service, you will generate a thing
called the past service pension adjustment, the same sort of a way. I’ll talk about how some of the changes have
worked in that section too. Initially it was, you go through and you figure out what your PA would have been and
for each one of those years, if you had been in the pension plan, add them all up and that was your PSPA. And
you either had to have free RSP room in order to use up for that, or else you had either had to transfer RRSP money
into the plan or withdraw from your RRSP in order to be able to accept that pension benefit. Is there anybody
who’s still blank about PAs and PSPAs? No? Okay. I’m sorry I did assume back there. Okay, let’s go.

Speaker Jenkins: Okay, now normal inter-plan transfers once the PAR, once the Pension Adjustment Reversals,
which I’ll get to in sec, came up, is a little different. The normal pension plan transfer start to get – get accepted.
You can no longer treat the two plans as being related if they’re not participating employers any more. It’s made a
number of issues outside of IPPs and transfers there issues. So if you have no service with a company, you can’t get
a pension benefit if you didn’t have it. So in Ontario if you have a US firm with a Canadian division, and they sell
the division in Canada, that Canadian division is the only one with a pension plan and they set up a new pension
plan to mirror the old pension plan then they have to provide the same benefits under that plan as the old plan
did. So if you transfer the money across and everybody continues on, it’s like you’re in the same pension plan. But
no longer can you do that because we have no service with that new company. You cannot transfer under this re-
defined rule the money for the pensioners of the deferred vested’s because they had no service with this new
company, so they’re not entitled to receive benefits out of the pension plan. With the people that are continuing
to be employed under the current rules I’m told that you have to guarantee that they’ll collect at least the same salary
that they had at the other company, which means that if you’re trying to do any compensation restructuring you
have a problem. The bigger issues will tend to be the retirees and the deferred vested’s, because you are not allowed
to move those sorts across. RPD has also communicated that if everybody doesn’t receive the same salary, not the
same compensation the same salary, they may de-register the new plan.

One of the other places that’s pretty common and as I said I’ve been around for a while, is taking over dead
pension plans. There’s lots of dead pension plans, you see them especially in the reorganization of the municipalities,
from the pre-OMERS days where there were dead pension plans. You can’t take over a dead pension plan now. If
you have a pension plan that has only retirees in it, who never had any service with one of the current employers
who are with say OMERS, then in theory you can’t take over the pension plan. That of course does happen fairly
often. But if you go through this whole, the service doesn’t work, then you have a lot of the historical things that
have happened in the pension industry that are starting to run into problems and if these rules truly are retroactive
then a lot of plans will have some major problems to them. And they’re not just the small plans, as I said, they’re
the larger plans.

So, we talked about pension adjustments, we talked about PSPAs. There was not initially, when the legislation
came out, a thing called a Pension Adjustment Reversal. It was discussed, thrown out. It’s back again and put in
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again in ’95 I believe. A pension adjustment reversal says; when you leave a pension plan, you sum up the pension
adjustments you had and you can use them as a credit towards your new pension plan. But you’re going to sum
up the pension adjustments that you had, so you’re going to deal with historical salaries and historical maximums

in doing the calculation.
In the new pension plan when you came in there is a PSPA calculated. Now the PSPA is computed as if you’ve

been on the payroll, historically in the company and then you’re going to match that with either the PAs that came
out whether they’re PARs or the other way and let the people come in. So the initial thing was that it would be the
same. So if you move say from a two percent plan to a two percent plan, you know your salaries would produce the
same PAs and everything was a wash. If the plans were different in formula you might have a different adjustment
that you had to make through your RRSP formulas. If you’re over the maximums, it didn’t really matter because
you capped out. So basically, they were based on historic year of accrual salaries and historical maximums.

The CRA has now decided that they want to change the basis of doing this calculation. They say that if you
are joining the plan now, you’re getting benefits based on now. Which is reasonable, except it is career average
earnings tax and not a final average tax system. If you’re getting your earnings based on now then you should be using
your current salary and the current maximums and figuring out what you are going to do. But they do something
other than that, because the legislation’s not there; so you still calculate the PAs coming from the other plan based
on historic salaries and maximums, but now you use historical salaries and current maximums. So you have a
mismatch here, you’ll have the same salaries but a different maximum on these two calculations. Okay, so now
when you try to match them up, if you’ve ever hit the maximum you’re out of luck. Now you may not get any more
benefit because you’re sitting at or around a maximum. Okay, you’re still capped at the maximum benefits, you
may not get any benefits but suddenly these things are going to mismatch and people are going to want RRSP
contributions to come across, which is, if you will, a pension penalty. So again, there are large mismatches.

Now I didn’t have good salaries for this slide. I didn’t particularly try anybody that was there, but what I took
is somebody with this salary, I back-projected the salaries to 1990 at three percent, so I assumed a level three
percent growth in salaries, went back and did the calculations, both the pension adjustments under the old way
and the new way. Under the old way for these people would, the money would come across as the same benefit
plan. There would be no difference in benefits; there would be no change. Under the current rules they’d all have
the same pension but because the pension adjustments, the PSPAs are now calculated on a different basis, there’s
a money that has to be transferred or taken out of their RRSPs to make the room, if they are going to accept the
full benefits. And these are the types of money that you’d end up having to transfer out of your RRSPs.

U-M:Minus eight thousand dollars?

Speaker Jenkins:Minus eight thousand dollars.

U-M: Oh, okay.

Speaker Jenkins: Alternatively, you cannot accept the whole benefit and you can take a decrease in the pension
that you have paid from the new plan. Your accrued pension theoretically would be the same but these would be
the percentage decreases that you would have to make in order to get rid of this transfer penalty. So if you were
making $200,000 moving from a two percent plan to a two percent plan, you either find an extra $74,000 of RRSP
room, which you likely don’t have or else you take a 22 percent cut in your pension.

U-M: It doesn’t seem fair.

(Laughter)



Speaker Jenkins:Well, I would agree with you Peter, it doesn’t seem fair to me either.

(Laughter)

Speaker Jenkins: But that tends to be how the numbers work. Of course part of the problems with this, with
actuaries, with anybody doing it, is you get lost in the technicalities when you try to do this until you actually see

what the numbers are on the screen. It’s not necessarily something that jumps out to people even in the actuarial
profession until you actually sit and go through the calculations.

Now I would point out, just as an interesting side point, there is an interpretation bulletin; IT 528 and section
14 says that if you’re moving from a plan to another plan that has the same formula you don’t have to report what
the PAs are to registered plans division. So technically this plan, you could have not have reported to it and had
it however.

This is actually a plan that I’m dealing with, somebody who’s moving currently in the public sector, they’re
moving from a 1.32 percent plan to a 1.352 percent plan. There again is the same thing. Maximum salaries,
maximum accrued pension; there’s their penalties and the decreases are basically the same sort of level. These people
at these salaries put them over the maximum benefit each time. Under the old rules there would be no transfer
penalty at all, they’d just move their money across. Under these rules if you do it, you have a transfer penalty.

Do understand that in various government plans this can be important. The hospital plans have the hospital’s
HOOPs. Half the hospital aren’t there. As you move administrators back and forth, between a HOOPs hospital
and non-HOOPs hospital, they tend to take their pension. If they have to take a 22 percent cut in pension every
time they take a move, you’re going to have a hard time administering what’s going on within the pension system.

So these types of arrangements become difficult. Now going back and saying that it makes sense, that if you’re
buying it now you should be using today’s maximums although for some reason historic salaries, is fine. But the
pension system was not designed to work that way and it tends to create these problems. These problems were a
little hard to decide how they were. I suspect that the intent of these problems, in fact it was told to me by a couple
of people, was to increase the RRSP transfers required to IPPs. But of course it’s exactly the same sections of the
Act. It’s exactly the same equivalence here that are affecting all pension plans. So if this type of a rule holds in one
case then it holds in all cases. And I would note that the old DC was basically the same way. From an outgoing
plan you’d take your actual contributions and your unused contributions. Your ingoing plan, the PAs that would
have been computed if you’d have been on payroll, the mismatch – qualifying transfer withdrawal or decrease in
benefits and again based on historical salaries and historical maximums.

Again, under the new method, still actual contributions, unused contributions; now there are no adjustments
to any of the maximums here. Remember they only are adjusting the defined benefit maximums, so there’s no
adjustment here, and in here the PA’s, we computed the year of salary, sorry it’s the salary in the year of accrual,
so the past year and the maximum in the year that you credit it. And again, still the same mixed maximums. Now
this tends to hide the penalty, it’s still a 22 per cent penalty in pensions that are payable to somebody who’s at the
maximum, but you hide it because you don’t see the mismatch between the DC and DB. You see it much more
when you take a look at DB and the DB. But it is still the same cut of 22 per cent in maximum pensions to people
with higher compensation.

Okay, the old method was based on a fundamental integration of DC and DB benefits. By moving to this
new thing, we’ve moved from the old consistently logical CA formula of the old plan, to the new plan and now
we have inconsistent and somewhat illogical and unfair results.

Speaker Jenkins: I thought I’d throw this in just because were actuaries, what can I say. By the way, I don’t use
power point very much, so doing this formula in power point was an experience.

(Laughter)
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I really had to think about it a lot. The X’s are supposed to be multiplication signs, so forget them as being
anything other than that.

So pension plans allow the actuarial increases in benefits for late retirement, after 65. So this isn’t particularly

a problem through there. Quebec has passed legislation that basically requires people to do these sorts of things.
They’re there in pension plans; any pension plan can do it. Certainly with the lifting of retirement ages in provinces
like Ontario, this will become an important issue for many larger plans as well as the smaller plans that are around.
So, as actuaries we all know that if you want to get the actual equivalent of a benefit at the age 65, payable at age
69; you take the benefit at age 69 times the B, times the probability factor, times the annuity factor at 69 so you
have equal values, so we have both the interest gain and we have a mortality gain. Okay? And that’s normal.

Registered Plans Division issued actuarial bulletin number one. Perhaps a small difference but they’ve decided
that this is the actual equivalent formula. Okay, so shades of actuarial science, they’ve eliminated the mortality gains
that come from this. Now this is an interesting thing. This will affect the large plans. This doesn’t have a real big
impact on the small designated plans that they’re attacking. Under the small designated plans, when I do a
valuation, I’m not allowed to use any mortality in the pre-retirement period, so that factor effectively drops out.
It’s not a big deal for me. It drops out; it goes away, so this is actually the formula I’d use in the valuation. Now I
would have to use something like this in calculating the ultimate benefit; but assuming my funding, they’re actually
basically the same formula. Where this will have a bigger impact is when the larger plans start to react to Ontario
dropping of the mandatory retirement of age 65 type provisions, and increasing the benefits because there, they’ll
be underfunding by not reflecting the mortality gains in the larger plans. That will have much more of an impact
on those types of plans than these.

Now this is much more – it’s not really CRA – this is much more for the CIA. Historically, when we have been
dealing with the issue of commuted values, it was a long term argument, some of us had said, but if you put out
any sort of a benefit, whatever the CIA minimum is, is going to become the CRA’s maximum. So the province will
say this is the minimum, CRA says, well that’s the minimum, this is the maximum, it’s also the maximum. So you’ll
have no flexibility in there at all.

Under the old sort of rules, the CIA has argued that the CRA does not use their works, that we have more a
rational type of thing. In essence and in reality, for commuted value transfers, the CIA, whatever their
recommendations were, has always been the CRA’s maximum acceptable, if they go through a check. 94-3 was the
first time that they actually put it in writing and they actually said specifically which of the CIA’s standards would
be used. So the argument was of course, it wasn’t the CIA’s fault; they just did it.

Now, the new release 94-3R says, whatever we put in, as an Institute, now becomes a maximum with no
flexibility. So do understand and part of my thing is because we have been talking about the commuted values,
there is no flexibility here for plans and it is something that we should be concerned about because now what we
are doing is actually setting the standards of what people will be able to receive even as a maximum out of pension
plans under these two things. So if we estimate low, we actually do cause real damage to people at this point.

Now, one of the things I’ve had the unfortunate experience of being involved in, is a new thing that registered
plans division, RPD, is calling retroactive de-registration. Within the IncomeTax Act, for an existing pension plan,
there are certain provisions, certain violations of what they can do, that a pension plan can do, that will result, or
may result in CRA requiring the de-registration of the plan. There is provision in the Income Tax Act as well, that
if any of those conditions are met that the plan should work to amend and to correct whatever practices there are,
to prevent de-registration. And those are a limited set of things. One of which is not, by the way, primary purpose.

(Laughter)

Speaker Jenkins: So registered plans have something called retroactive de-registration, where they are now going
back and de-registering plans before they were set up. Where you basically going back to the instant they are



created. Now it by-passes the pension legislation, the tax legislation on de-registration. The attempt seems to be
turning the pension into an inter vivos trust.

Now there’s several problems, of course, with retroactive de-registration. If you’ve had a transfer that’s taken

place into the plan, then the transfer, if you’re going to go back and retroactively de-register this plan, then you’ve
retroactively gone back and said that the pension plan that you’ve transferred the money into, is off side. Because
they haven’t transferred under the appropriate tax rules, because it’s not a pension plan that they’ve transferred the
money to; so they haven’t transferred under the appropriate tax rules and therefore they’re subject to de-registration.
So, this becomes a very sort of a sticky thing. Now it is interesting because, you know, we’ve talked to people –
actually we had one where one of our plans moved money into a larger plan and we got a letter from CRA saying
that well if they transfer any money out of this plan we’re going to de-register the target plan; which happened to
be a large government plan. They decided when they heard that it was a large government plan, they weren’t going
to pursue it.

(Laughter)

Speaker Jenkins: As I said, selective enforcement is there. The attempt of the retroactive de-registrations now, and
to be quite honest, none of the plans that have been retroactively de-registered to the best of my knowledge have
been settled by anything that sort of a binding or giving a precedent to what’s going on. It seems to be the attempt
is to turn the pension plan into an inter vivos trust. An inter vivos trust is just a trust that’s set up while everybody
is still alive. An inter vivos trust is an entity, like a pension trust is. An inter vivos trust in theory pays taxes.

Now going back, the prescribed period, and it should ‘pre’ scribed and ‘pro’ scribed I think; the CRA assessing
taxes is three years, unless they can prove certain forms of fraud.

U-M: If you’ve got the money transferred within three years, you’re okay?

Speaker Jenkins:Well, yeah, if you have the money transferred or if there’s money in the pension plan or if the
pension plan’s been in existence more than three years, do they really have the ability to go back and collect it?
Because everything basically in pension plans is fully disclosed. You file all your tax returns, your T-3Ps, everything
every year.

So right now, there’s a real big question as to what goes on. There is, of course, pension money transferred into
an inter vivos trust is locked in under pension legislation, not pension tax legislation, under pension legislation.
And certain statutory pension authorities have given the opinion that you can’t collect the money out of the
pension plan because it’s locked-in money. It may not be a pension plan as far as the CRA is concerned, but it’s
still a pension plan as far as pension is concerned. So right now this stuff in all in a big …yeah.

(Laughter)

U-M: It’s proceeding through the courts right now, is it not?

Speaker Jenkins:Well, there’s several cases that have proceeded through the courts but there’s been no settlement,
basically, that’s worked its way through for anybody to check to see what’s happened. The Loeb and Crystal Visions
stuff is pretty close to five years old from their de-registrations. So this sort of stuff has been sitting around for a quite
while as people try to figure out how the heck to do any of this sort of stuff. So it really is. But unfortunately, it’s a
real impediment to pension plans, ‘cause if you can go back and de-register retroactively like this, on the arbitrary
type of reasons that we talked about under primary purposes, is there any pension plan in Canada that’s really as
safe? No, you know, plans passed by legislation include the PPSA plan that covers CRA; includes all the judges’ plan.
I presume we are not going to go chasing those under the selective enforcement – um…
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(Laughter)

Speaker Jenkins: But do understand this type of thing is extremely dangerous for anybody setting up a pension
plan if CRA can actually come out at any point in time and go back and say this plan never existed. Pay the tax.

Now, I’d read you a couple of the court cases but that would likely bore you. RPD, because primary purpose

is now a fact and the courts don’t question the fact; all RPD has to say, is that’s not the primary purpose and it’s
there. You have, as I said, the risk of people transferring the monies in and out of the impacted plans, okay? Right
now, they tend to be hitting plans with one or two people in them. But if you did this to a larger plan; who would
you assess the ownership of the funds to? You know, pension plans are sponsored by a company; should it be a
company that’s the owner of the plan, is it the beneficiary who’s the owner of the plan? Registered plans have not
really been specific as to how this inter vivos trust and the ownership issue is supposed to work. When it comes to
these then who’s supposed to run the plans.

So you know there’s a whole mess of things that’s created by this whole concept that really does negatively
impact every single pension plan in Canada.

Now, CRA is actually good enough to keep the industry informed, They’ve had annual conferences on things
that are happening. I thought this was interesting and I think people should be aware of it too; just because most
people aren’t aware of the new PSPA rules; that’s what I’m finding out as I go through and deal with transfers. CRA,
at their annual meeting, tends to announce new strategies, their internal policies and things like that. Their policy
announced two years ago was that they’re no longer going to communicate or give guidance on emerging policies.
Okay? What they will do is audit you to ensure that you comply with those policies. So you’re never quite sure,
you know, on things like primary purpose whether you’ve ever complied: You’ll only find out if they do an audit
and find out that you don’t. So you can’t go and get a pre-ruling, you can’t go and get those sort of framework type
of decisions on these things.

One of the things of course is that is it’s not necessarily de-registration registered plans division that’s taken
the position that they can penalize. They can penalize, although there’s not particular pension fines built into the
act, there’s a general ability of CRA to impose fines under certain circumstances. And the court has just said that
they will not interfere with any of CRA’s fines, both magnitude or whether they were deserved or not.

That didn’t go over? They also did set up a Policy Committee looking at fines. The only fines that we actually
had in the past that was – and I don’t how many people have had the joys of dealing with them, were fines for late
filing of the T-244s, the federal government annual information return. Okay? Mostly we got fined because most
of the provinces have a joint filing; if the province sent the tape to them too late then the plan got fined. So we
had a number of those in the early years. We sort of learned to deal with those and got around them.

But they did establish committees when they were looking at setting up substantial fines for what they consider
as penalties and I would suggest that an agency that is supposed to be administering tax sheltered programs
imposing taxes under the guise of fines is really not a particularly appropriate use of their time either. Do expect
the fines will be out, in my understanding, as within the next two years.

I think that’s it for me. So those are the things that I have seen. Some of it has come out of the small plans,
some of it has come out of other places, but there seems to be a huge change in the tax environment, from
something that has been pretty stable for the last 15 to 20 years in the pension industry coming out of CRA. And
I would suggest something that is really negatively impacting one is the ability to do transfers between plans is now
going to be severely impacted and the whole concept of portability has been a keystone of the Canadian industry
for a long time including the reasons why we’re talking about you calculate transfer values and commuted values.

So to me there are a lot of things there that warrant the industry’s participation that you should go back and
take a look at your own plans. Talk to CRA and see how they’re impacted and – and take a look at these because
I do see some of this as being long term, serious structural problems if we end up down here. Thank you.

(Applause)



Moderator Newell: Can we open the floor to questions, comments?

Shanour Dad: I have just a few comments, not questions. My name is Shanour Dad from CRA. Just…

(Laughter)

Mr. Dad: I would like just to share RPD’s views on all these issue. So, first year we show primary purpose. I think
I will invite all the participants here, there is information out there about showing primary purpose. First we have
a complaints bulletin number 5, which gives a synopsis about this issue of primary purpose. And also in the public
domain there is two federal Court of Appeal cases – 2007 FCA 262, 2007 FCA 263. I would recommend all
participants to read it and you can form your own opinion. I have a couple of issues here to move.

So the other thing – still about that transfer; transfer yes it is a permissible contribution, so the issue here has
nothing to do with the transfer when you talk about primary purpose.

Okay, now the other thing is we talked about those type of situations that we deal here with former employees
who terminate from a large public plan and go into their own small plans. First we should not refer to first type
of transaction as a reciprocal, but rather as a portability. This is a DB to DB transfer as a portability and this is
allowed. There is a provision under the Act to allow DB to DB transfer, 14733 and portability and Income Tax
Act, I am referring to it to portability. We preserve service but not benefits. That’s very important. If we service
two reciprocal agreements, that’s a different story. But here I don’t think it’s appropriate to talk about a member
who terminates and who gets the commuted value and transfers the commuted value from a large public plan to
an individual plan and refer to those as a reciprocals. These are really portability.

About PSPA, I will first talk about DC and DB. First thing as opposed to DC, DB schemes allow members
to get benefits on a past service basis. So I don’t think it’s correct to reconcile DB and DC on past service. And it
is clear, and I agree, like–VC’s made in a year of calculation of past service event date, when there’s a PSPA. VC’s
have no bearing because–debit limit has been frozen for many years, so this has been a non-issue. So when we have
the 2003 budget this is all said to be new. It’s not new. This has been fair but has no bearing in the calculation of
PSPA. This is for PSPA. DB to DB I would recommend for those who have any specific issue to write to our
PDR. I have some cards here that you have my contact info.

And now, my other comment I have is about delayed retirement— additional benefits to offset for decreasing
value of a member because of a payment after 65. This bulletin has been published in June and we have provided
e-mail and telephone numbers to invite all the consultants to contact us and give your comments and that’s one
the reasons this will only be enforced I think just seven months later, just to get feedback from all the people in
the industry. So, in this case as you mentioned anyway, for plan IPP, survivorship is not significant here because
of 2 year and 5 year guarantee.

And about the last comments on 94-3. When members get lump sum value in lieu of their benefits, CIA
doesn’t refer to their standard as a minimum anymore, but if, let’s say, in some jurisdictions, which require more
than the commuted value, some provinces require let’s say the greater cost of annuity or growing concern liability.
Yes, this can be paid If it’s logistically required it is allowed, but it’s another story when it comes to what can be
rolled over and attached in other places. So just a few comments I have from – as I say – just views from our PD.
Thank you.

Speaker Jenkins: If I could comment on a couple of those.

U-M: I was just going to add a few things.

Speaker Jenkins: Sure go ahead.

GENERAL MEETING (PD-16) 11

PROCEEDINGS OF THE CANADIAN INSTITUTE OF ACTUARIES Vol. XXXX, No.1, November 2008



Terry Procheck: First of all the factor of nine. It’s a joint survivor 60 percent first death benefit, indexed at four
and a half percent annuity factor. GAM 83 mortality. The history assumes a 35-year working career and a three
and a half percent real rate of return. Three and a half percent has been realistic over time. So with respect to the

factor of nine being inadequate for people with high incomes in the pre-2001 period, industry really wasn’t
complaining because you had a five and a half per cent rate of return. Now you’re in lower rates, Finances is looking
at rates but whether they will do anything or not, that’s their call.

The next thing is on your table, on the cost. I’m not too sure, I probably agree with the maximum of $74,000
on the maximum, but when you have your salaries split on a two per cent plan, I don’t see how at the point at
$200,000 versus $210,000, how you get a different number because if you go back in history the person is always
going to be at a maximum benefit and therefore would have hit the maximum, say $21,400 value going back as
to what they were PAed at until you go back to 1994, in which case the regulations kick in. You do the calculations
which will give you ten-five, eleven-five; I’m just quoting numbers but they’re in that neighbourhood.

There is your benefit ceilings and your accruals. As Shanour said, CRA does – when you transfer from one
plan to another, under the current rules there is no provision for taking the salary history across. That’s the
registration’s point of view. It’s only the service that comes across. So if you took the situation where the salaries
decreased rapidly, you would have excess surplus in the plan, and CRA doesn’t want that.

There were things called 1968 controlling shareholder plans and 1980 controlling shareholder plans; and a
lot of these were not retirement benefits, but they were taxation situations. They were tax planning. They were used
as withdrawal benefit situations. There was some plans at one time would have no members but the plan wasn’t
non-existent. The estate was using it as tax planning. The mistake on primary purpose is collect the plans in because
primary purpose says, pay for retirement benefits. Well you should let everybody in but the concern should be at
the back end: what is it being used for? A withdrawal benefit, or a retirement benefit? It’s a question of, what do
you want?

And CRA’s position is the plans are for retirement benefits. They are not withdrawal benefits; they should be
used to provide retirement benefits.

I probably have a few other points. The PAR was 1997, Brian, the first year end. The conservative person who
was the chair of the Finance Committee; the PAR should have never been removed from original legislation and
the fact that it’s only worth $400 it was worth a lot more in my opinion. I forgot to give my name, I also work at
CRA and my name is Terry Procheck.

(Laughter)

Mr. Procheck:Well, you want the way it is. That’s the way it is, I can just tell you what I know and how it gets
interpreted. Ask for the definition of Finance with respect to Brian’s table of using 21.4; Finance says further that
in their legislation in 8305. Yes, it is, you can say it’s discriminatory, because in 1996 I promised you $15,500 in
total no matter how it’s done. Today I’m taking away $22,000. You can argue with that, but the argument is not
with CRA, in this, but with Finance. Finance has passed legislation showing what their focus is on.

I guess that’s it for now Frank.

Speaker Jenkins: Okay. Shall I respond first or …?

Mr. Dad: Just a small thing, actually just to complete what Terry talked about to PSPA. Actually it is clear as I say
on past service only, DB works and DC doesn’t work so we cannot as I say previously, it’s not correct to try to
reconcile DB and DC on a past service basis. But yes, on a current basis still integration is varied between DB and
DC and when we run it by Finance and Finance confirm the wording, what we have in the regulation and it is
clear, there is a premium DB allows for purchase of benefits on a past service but it comes with a premium.
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Speaker Jenkins: Okay. So let me go through here. Shanour, contributions defined under 85.02b are
contributions. They are not permissible contributions they are contributions. So let me make that abundantly
clear. The primary purpose, you referred to the two cases that are sitting at the federal court of appeal and neither

of those cases did Registered Plans Division have a primary purpose. They just denied that the primary purpose
could be the right one because they didn’t want it to be. And I would point out, Terry, that both of those plans
were paying pensions out the pensioners; so both of those plans were actively paying pensions to the pensioners
at the time.

Indexing of the maximums has always been part of the tax legislation. They were from the initial ‘70’s when
they were done. The freeze in 1995 was unusual and caught the industry somewhat by surprise.

With respect to the transfers being service only, I would suggest that you look at the definition of single
amount, which is used in 147.3 sub 3 and the definitions that are provided under IT 528. I’m glad to hear that
the actuarial bulletin was there for feedback, it certainly reads if it’s a rule.

(Laughter)

Mr. Dad: Definitely we don’t want to re-invent actuarial science. That’s maybe a role for the CIA. And one thing
anyway, just one thing. Please do not hesitate to call RPD if there is anything. We are here just to work together
anyway. So it’s not fun for anybody, like we try just to help you and if people expect perfection, we are not perfect
that’s for sure, so we just try to help. So don’t hesitate to call, if it’s not me it’s Terry, we have other co-workers with
us that’s why we are there, to answer questions.

Speaker Jenkins: You’re about to be on my speed dial.

(Laughter)

Mr. Procheck: I was about going to say one other thing, Brian.

Speaker Jenkins:Wait a second let me get through. That we still have integration for DC plans on a current basis
even if it’s not on a past basis, the whole point of the averaging andTerry gave a very good description of what that
was, is that it was an average over 35-year working lifetime, it wasn’t over this year. So the whole thing’s out there.

Terry asked about the calculations, we do the three per cent backward projections from those…

Mr. Procheck: Yes, but …

Speaker Jenkins: You’ll actually get the – in certain of the years they are underneath the maximums that’s why
the salaries continue to increase.

Mr. Procheck: No, no, no. If you had a $200,000 salary or $220,000 you’re still going to get higher than 24.

Speaker Jenkins: No, now back project that, I’ll send you the calculations. I’ll be more than happy to do so.

Mr. Procheck: Sure.

Speaker Jenkins: Salary did not come across under the old rules, it did with until the re-definition of the
contribution and the re-definition of participating clerk, that’s exactly how Horner and Cloutier explained that the
whole transfer provision is supposed to work under the reciprocity agreements; that supposedly was the intent
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and does show up in much of the preliminary work that was done on these sorts of things. And the primary
purpose of the laws, that I said.

Mr. Procheck: I’m not saying that that wasn’t the intent. It’s in the legislation. If you read to a certain extent, you’ve
got the DB to DB transfer, the assets can come across. The person gets some benefit but there’s no linkage in the

regulations of salary coming across so the people in registration have interpreted that. You lose…

Speaker Jenkins: No, if it was…

Mr. Procheck:…you lose the salary.

Speaker Jenkins:…if it was a participating employer, there is under 8303.

Mr. Procheck: If it was a participating employer, but the employer is gone on a DB to DB transfer. The other
comment that I’d forgotten about was; you made the comment that RPD looks at one member plans. At one time
when we were at OSFI, we used to have significant data on what we reviewed and the legislation requires us to look
at every single valuation. And in that, the highest percentage of cases, where we had contact with the actuary, was
one member plans. So under risk analysis that’s where it’s risky. Now we have some things that are risky right now
and it’s very difficult to get to. And I will say, I’ll probably agree with your comment, and this is my opinion only,
but if you had a very large employer as opposed to a one member plan, and they did the PSPA calculation based
on the benefits in each year, it would probably never be caught. That’s my opinion. I don’t know for sure. I can’t
say for certain, but I don’t think it would be caught. Which basically means…

(Laughter)

Mr. Procheck:… is there discrimination against one member plans? It’s there in the legislation, definitely. That’s
my opinion again; I’m not representing my employer right now.

Brian Osborne: Hi, it’s Brian Osborne; I’d have to be careful about this, but I think there’s good arguments on
both sides of this. The critical element is that salaries do not come across and when you’re dealing with a primary
purpose rule, my understanding would be, as I alluded to at the start of the discussion here, is focusing on the

provision of service as an employee and I would imagine where Revenue Canada and people have problems,
although I don’t know from a policy perspective because as the money comes out it gets taxed there’s not a real issue
with withdrawal but Revenue Canada right now seems to have a pre-occupation with people taking defined benefit
promises and converting them to DC and yet that is the essence of the legislation which says that these are equal.
And so I think that they are way off base on that one. They attack primary purpose test on whether people take
DB and somehow convert it into a locked-in DC; they’re way off base on that. The focus of people in where they
should have concern is if you are setting up… a bonafide pension plan is there to support presumably a work
force or an employer’s business strategies. And the fact that a pension plan is providing pensions to people is sort
of a side issue. Yes, they are providing pensions but if the pension is primarily there in the context of providing
benefits for past service with a prior employer as opposed to service with a current employer, well then I think that
this is legitimate to say that the primary purpose test is not being met. And I think that it’s unfortunate that the
arguments focus on whether they act to deliver a pension, which you said at this end or Revenue Canada which
is saying, well they are actually somehow cheating the system because they converting a DB to DC. I think that
they are both off base on those arguments. The legislation is fairly clear on this. It may have been misinterpreted
and misunderstood by many people but I think that there is probably a mid-ground between both sides who are
duking it out here.
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(Laughter)

Speaker Jenkins: I would suggest that if you take a look at the definition of service for a DB benefit under the
Income Tax Act regulations, there is no difference between current service and past service. In the definition that
is there.

U-M: Certain… service as employees.

Speaker Jenkins: Certainly – certainly in the definition of primary purpose is service as employees. It is service
as employees and that is service as employees with past employers as well as there. There is no difference in
definition in 8502.

Mr. Procheck:That’s where it becomes a problem too if a person went from a legitimate employer to a legitimate
employer on a buy and sell arrangement and it could be a division; under a strict interpretation of the rules, if the
old benefits go into an unfunded liability, there’s no provision to make payments for that, or for any business
under the Income Tax Act.

Speaker Jenkins: Okay, that’s…

Mr. Procheck: And it’s being interpreted…

Speaker Jenkins: That’s not true either.

Mr. Procheck: …that way. And what’s happened under primary purpose is that people have seen a lot of one
member plans being surrendered, not providing retirement benefits. I mentioned the 1968 and 1980 controlling
shareholders plans. So what has happened is, there has become an idea in our PD that these are not bona fide
pension plans, therefore we want proof before they are registered that they are bona fide pension plans. Again this
is my opinion of people’s reactions that I’ve seen.

Speaker Jenkins: Do I comment or …?

Moderator Newell: It’s your call we still have time. So we have more time questions or…

Speaker Jenkins: Does anybody else want to say anything or do we debate this one? I don’t mind.

(People speaking in background)

Speaker Jenkins: Okay go ahead, call them on it.

Moderator Newell: Yeah…

Speaker Jenkins: There’s Bruce.

Bruce Michael: Bruce Michael. I don’t know whether you can answer this, Brian, or our colleagues from CRA, it
might be better to ask them. I was just wondering, how far back to your knowledge or to theirs has a plan been
retroactively de-registered?
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(Background conversation)

Speaker Jenkins: Loeb was a pre-existing plan that they de-registered retroactively.

Mr. Dad: It’s from the effective date of the plan; de-register as an effective date of a plan.

U-M: Most of the federal ones that de-registered went back to the expiry of the old transfer agreements of the
federal government. That was the catalyst behind those changes. That would be my recollection.

Speaker Jenkins:Well Loeb was April the 1st 2000; that they went back.
Two of the plans that I had would have been in the late ‘90s. By the way there is provision in the Income Tax

Act for liabilities that aren’t payable to an employer that no longer exist in the plan to be covered by other companies
within the plan. There is provision in the regulations for that.

Mr. Procheck: There never used to be as I was talking about 1980 involving shareholder plans.

Speaker Jenkins: Oh okay, if it’s the controlling shareholder plans then they’re different, you’re right.

Moderator Newell: Seeing no further questions I will… Oh, fine, sorry.

François Vachon: Consulting with one of my ‘Confrères’ here. François Vachon. Are you sure you’ve got it right
the way to calculate the revalorisation in Quebec when you put that up and you say that they dropped the
probability of living? I suggest you check that out before you go any further.

Speaker Jenkins: Okay. Leave it to an actuary to muck up an actuarial formula. What can I say?

(Laughter)

Moderator Newell: Any more final questions before we close this session? Well thanks for your time, thanks for
the participants, thanks to the speakers.

(Applause)
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