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Moderator June C.F. Smyth:Welcome to this morning’s session. Legal Update—have the courts been inconsistent
in the application of trust law?

This morning, we have two guest speakers with us, There’s Kathryn Bush from Blake, Cassels & Graydon and
Mark Zigler from Koskie Minsky.

Kathryn Bush practices in the Pension and Employee Benefits and Tax Groups and is involved in all aspects of
income tax and pension and employee benefits law. Kathryn has been appointed by the Ontario Government as an
advisor to the Ontario Expert Commission on Pensions.The Commission’s mandate is to review the Pension Benefits
Act in Ontario and report in the summer of 2008 (which they have done) to the Minister of Finance with
recommendations on ensuring that the Act is up-to-date, the pension system is sustainable and that defined benefit
plans are encouraged and affordable.The report is due out very shortly as you know and we’re anxiously awaiting that.

Kathryn is a former vice-chair of the Financial Services Commission of Ontario and a former vice-chair of the
Financial Services Tribunal. She’s also a former vice-chair of the Pension Commission of Ontario. In addition,
Kathryn has chaired and spoken at numerous conferences in Canada. Thanks for joining us, Kathryn.

Speaker Kathryn Bush: Thanks, June. It’s not often that I get this many Actuaries willing to listen to a lawyer
for 20 or 30 minutes so this is a real opportunity. I usually have Malcolm telling us: “That’s not what the court
case said.” and “Can you move on to something more interesting?” So I don’t see Malcolm in the room so I guess
I’m going to get to do the whole presentation so that’s kind of neat. I’m sure Malcolm is not in the room or I would
have heard by now. (Laughter)

Mark and I were talking before. We were asked to speak on ‘Have the Courts been inconsistent in the
application of Trust Law?’ and it may not be the sexiest topic you’ve ever heard from a legal speaker but I do think
there’s some interesting cases and when you actually line them up and analyse them, we hope we get a feel for where
the Courts are going.

As you may know, the Supreme Court of Canada is taking another pension case this Tuesday. They’re going
to hear the Kerry (Canada) decision which I’m going to talk about so we’ll see if they actually stay consistent with



I’m trying to weave as a consistent way to review the cases in the pension area. If they change everything on
Tuesday, then, well, you’ll have to have me back again to sort of figure it out the new way.

But let me take you through the history because the Canadian Courts haven’t always been clear exactly what

Courts are doing with pension cases. This law has developed and I think many Actuaries would say in a way that’s
not been very consistent with what was the intention of the pension plans. But we do face the situation now that
irrespective of what drafters may have expected when an arrangement was set up, the Courts look at the structure
of the arrangement and they apply trust law principles to those cases and we’re going to see that they have evolved
somewhat in the sense of not saying that all trust law principles apply. But it is a situation where, notwithstanding—
and I’m going to go through what the Supreme Court of Canada said—whether it is an accident or not, if you
have a trust involved in a pension plan, you inherit the trust law issues.

And, as we know, pension plans don’t have to have a trust. They could be funded through an insurance
contract and if that was the case, trust law principles don’t apply. So in some ways, it seems quite arbitrary as to
when you are stuck with this regime of trust law principles but that is how the law has developed. And so I’m going
to take you through what the Courts have said in that respect and what is really meant when I say you are stuck
with the application of trust law. Well, practically speaking, what does that really mean?

I’m going to go through a number of cases. Mark Zigler is going to go through a number of other cases. I
produced a paper, as Mark has. I think mine might be online. There are also some copies at the back. And I have
discussed all the cases and even cases that Mark discussed so you can always check and see if we disagree massively.
Without further ado, I’ll move on.

The first case I’d like to discuss is really the first pension case that went to the Supreme Court of Canada and
that’s the Schmidt v. Air Products decision. It was a foundational decision because the Court discussed the
applicability of trust law principles in this decision and enumerated a number of important principles about what
does it mean to have trust law principles applied to a pension case? And let me just give you a little bit of
background and sort of what Schmidt was. What happened? What took the case to the Supreme Court?

Because really what it was, is in 1983, Stearns-Roger and Catalytic Enterprises were merged and the merged
companies each had a pension plan. So there was a Stearns pension plan; there was a Catalytic pension plan. So
the merged company thought, “Well, there’s no point in having two pension plans. We’ll merge them.” And that
was fine; they were merged.

Then there was a termination of the plan. The question was, who is entitled to surplus in the merged plan?
And the Court went back and said, “We’ve got to look through the plan documents to their predecessors.”

And they looked at the Stearns historical documents and they looked at the Catalytic historical documents.
And what was really illuminating is, one was subject to a trust and one was not. One had an insurance contract as
the funding vehicle.

In the Catalytic case, the surplus was in a plan that had a trust attached to it, and the original trust agreement
stated that the assets were to be used for the exclusive benefit of pension plan members. And the original trust
provisions continued to apply because there was no explicit power of revocation. So the Court said you had to look
at the original trust.

The original trust said assets were to be held for the exclusive benefit of the members. And notwithstanding
that there was a very typical broad amendment clause in the plan, the Court said, “Well, you can’t take away the
employees’ rights to surplus; that would be revocation of the trust and that’s not permitted.” There was no right
in the trust to revoke. There was a right to amend. And so the Court said, in that case, the surplus then belonged
to the employees.

The Court turned around in the same case and said, “Now, let’s look at the Stearns plan.”
And although the Stearns plan had language not dissimilar to the Catalytic plan, it said, “No part of the

fund shall be used for, or diverted to purposes of an exclusive benefit of the participants and their beneficiaries”.
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So the troubling exclusive benefit language was in the Stearns decision. The Supreme Court said because there
was no trust in the Stearns plan, the Court could amend the plan. It’s a contract so you can amend whatever you
want in a contract. If you’ve got an amendment provision, you can amend it.

So a spotlight was shone on the difference between a trust and a contract at least as it related to surplus in that
case. So, very similar language, opposite results.

And the Supreme Court—and I’ll just quote it because I think it’s interesting—the Supreme Court knew what
they were doing. They thought about the issue and said, “It seems unfair that there should be different results for
these two groups of employees based only upon a finding that a trust was created in one case and not the other”.

So they knew what they were doing and they did it anyway. And they said, “In my opinion, there should be
a legislative scheme set up for determining the proportion of surplus which should be awarded to the employer
and the employees. So, not our fault; trust law governs. And you, Legislature, if you want to fix the problem, go
out and fix it because otherwise, that’s the regime that the law currently requires.”

That case was in… I can’t remember, 1986? And maybe surprising to some in this room but most jurisdictions
haven’t fixed that problem. So we still have the same problem that if you have a trust or you have a contract, you
have these different regimes applying to them.

And so that left us with the question, ”OK. We know what the Supreme Court says. They’re the boss when
it comes to legal matters in Canada. We can’t do anything. That’s what they said.” So now, every time we look at
a surplus issue in a pension plan, we have to follow these rules: the rules emanating from Schmidt. We have to ask
ourselves first, “Is there a trust or a contract?”

Second, you know, we often have conflicting documents and an Actuary drafting plans. You may say, “Well,
there’s a pension plan. That’s the real arrangement. This trust was just this funny little thing I needed to put the
money somewhere. That’s just a funding vehicle. And why isn’t the plan the rules? Because the plan is very clear
about who is entitled to surplus and I always wrote that properly.”

Unfortunately, what the Court has said is “No, the trust trumps. The trust is the prevailing document.” So if
I have two conflicting documents, in fact, it’s the trust that’s going to govern.

And in the real world, that doesn’t make a lot of sense. Like, I understand why the Courts like that on a neat
legal analysis. In the real world, people think long and hard about a pension plan and they draft the provisions and
then they go to some trust company and they get a standard form trust agreement. And often, they don’t think
about it a lot more than that. “Oh well, it looks like they hold the money, it looks fine.”

But that trust agreement can cause real problems because the Court says, “I don’t care what you think. You
drafters think the plan is the primary document; we don’t. It’s the trust that’s the prevailing document.” So if
there’s conflicting provisions, the trust wins.

I noted in the third bullet point, “Trust is not a purpose trust”. There was an argument before Schmidt that
says, “Well, really, you have this concept of ‘purpose trust’; it’s only there for a limited purpose. And really in a
pension plan, the only purpose is to provide benefits. The purpose isn’t to provide surplus, so you should look at
the plan that narrowly.”

And the Court said “No, no. It’s a trust. It’s a trust for all purposes and all trust law comes with it.”
Powers to change the surplus rights are quite limited because what the Court said is it isn’t a broad power of

amendment, which when you see the normal language is “The pension plan can be amended except cannot reduce
accrued benefits” bringing in the statutory requirement that you can’t reduce accrued benefits.

The courts said “Well, that’s lovely. You think you’ve got an amendment clause? You’ve got an amendment
clause but that doesn’t mean you can get at surplus because we think getting at surplus is a revocation, not
an amendment.”

And that’s one of those issues. As a lawyer, I’m going to stand here and tell you there’s a difference between
an amendment and a revocation. It’s not the easiest thing to know what the difference between an amendment and
a revocation is. We have a constitutional scholar in our office, Peter Hogg, and I went to Peter one day. I said,
“What’s the difference between an amendment and a revocation?”
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He said, “Well, whatever the Supreme Court says.” (Laughter)
And I said, “Well, thanks, Peter. That doesn’t help me until after the case.
But he said, “It’s really not that clear” and he’s written the seminal text on trust law so if he doesn’t know it

better than that, I think we’re all struggling.
But what we do know after the Supreme Court is surplus is something that is seen as a revocation. That’s taking

money out of the trust. That’s revoking the trust, and a broad power of amendment won’t be sufficient.
There’s also a concept in law about ‘resulting trust’. And really what that is, is in trust law, if you set a trust

up and you say, “I’m going to pay Mary $100” and there ends up to be $150 in the trust, then there is this concept,
“What did you say about the last $50?”

And if you didn’t say what to do with the last $50, the Courts say, “That’s a resulting trust. The $50 goes back
to the settler.”

Well, the Court said, “We don’t think that’s applying in pension context because, in fact, if you haven’t said
where the surplus is going, we think you are saying, ‘It’s for the exclusive benefit of members’ and, therefore, it goes
to them.” So you don’t have a resulting trust.

So they are pretty clear in the sense that they said, “You know, we think trust law applies” and you’re going
to have difficulty taking surplus out of a plan where there’s a trust unless you’ve been very clear about the plan and
the trust from the outset that the surplus is to be returned to the employer.

So then after that, we got a series of decisions that said “OK. We now know what the Supreme Court says.
What do we do?” In the Hockin v. Bank of British Columbia, there again was a trust involved and the employer,
the Bank, tried to have the surplus returned to it and also charged certain expenses against the fund and the British
Columbia Court of Appeal found that trust law applied and denied the employer the right to book a surplus
return and the payment of expenses.

The Crownx case followed and it was kind of neat because it never had a trust. So it was always established as
an insurance contract. And so even though the language in Crownx wasn’t materially better than in Hockin, the
Court said, “It’s a contract. Contracts can be amended, and you can change your mind and take the surplus back.”
So, those two cases listened to the Supreme Court and got it exactly right, according to them.

Markle v. City of Toronto is an interesting case and it went to the Ontario Court of Appeal. And it was a question
about the right to charge expenses against the fund and it’s quite a difficult case, I would suggest. Mark may think
it is exactly on point, but it’s quite difficult to see whether there really was a trust in that context. But the Court said
that there was a trust and because of the trust, the right to charge expenses against the fund was denied.

There was also a decision in Anova. And Anova was an interesting one because it was a decision that can be
read in a number of different ways because, essentially, benefit improvements were made for certain beneficiaries
who happened to be significant shareholders in the company. And what the Court said, it said, “No, this is a trust.
Your amendment clause applies and, therefore, you have fiduciary duties. So even when you amend, you have to
amend in a way that is fiduciary. You have to look at all the best interests of all the beneficiaries once you are
fiduciary.” So they denied the benefit improvements.

The Aegon decision is a decision that Mark is going to speak to in detail so I won’t go through that although
I had included in my paper our take on what the Court said about Aegon. I’m not sure Mark and I will be in
agreement on that one.

The Buschau decision is a decision that Mark is going to speak to but he did suggest that maybe I should go
through some of the background and just how we read it because I think he’s going to suggest it’s not as broad
as I suggest.

I won’t go through all the details in Buschau although they’re painstaking and I have set them out in my paper
because there are a number of court decisions in Buschau. This took years to get through and it’s not finished yet,
so the typical case of, you know, lawyers get some interesting case and it can go on and on and the beneficiaries
are going to be dropping dead before they see anything one way or the another because it’s taking so darn long.



But, essentially, in Buschau, bright plaintiff counsel says, “Well, I heard the Supreme Court of Canada and
they said trust law principles applied to pension plans. And there’s a neat trust law principle I’d kind of like to apply
to the pension plan in this context and it’s called ‘the rule in Saunders v. Vautier”.

And what the rule in Saunders v. Vautier is, it’s an old trust law principle that says, if all of the beneficiaries of
a trust are fully vested, that they can in fact put their hands up, agree together and say, “Let’s break the trust.”

So if I set up a trust for my two children and I say that all the money will go to my son and my daughter and
I don’t put any gift overs. I just say it’s going to them but I want it held until they’re 35 years old. But I say, no
matter what happens, it goes to them. Then, in fact, under the rule in Saunders v. Vautier, they can say, “Hey, you
want the money now?” and ask for the trust to be broken. And the rule in Saunders v. Vautier says if they’re fully
vested, they can break the trust; they can ask for the money.

In fact, most trusts are drafted that neatly in a family trust basis and that’s why most trust can’t be broken
because there’s usually gift overs and you have to get to a certain ages or the money will pass to someone else even
if it’s children of the children. But the rule in Saunders v. Vautier does exist and what was suggested in this case is
that, in fact, in a pension benefit, beneficiaries should be able to all get together and say, “What do you think? Let’s
wind the plan up.”

This was a situation where, in fact, there was a small enough number of members that that was practical even
to do with the active and the retirees because there was a very small number of actives. And they got together and
the real question was, “Gee, the Supreme Court said trust law principles apply. Do they really mean all of them?”
And what we have is a series of decisions.

There was also a question going back about… this plan was a Premier Cable plan and Rogers Cable bought
them and Rogers then merged in two plans, so there was a question about whether the merger was prohibited or
not. And we could talk about that, but in the context of today’s topic, I think the big issue is just understanding
that what the Court said as they moved through the Courts was, “Well, gee, maybe the rule in Saunders v. Vautier
does apply.”

And by the time we got to the British Columbia Court of Appeal, they said, “You know, we think that the
rule in Saunders v. Vautier applies. The only problem is, you guys didn’t get the designated beneficiaries’ consent.
So you didn’t get everybody who was a beneficiary.”

And the Court was a little bit cute in suggesting, “Well, maybe you want to go back and get their consent?
or maybe you want to go the other way to deal with the designated beneficiaries, to take the designation away. So
one way is to get rid of those beneficiaries and then come back to us.” was the suggestion of the court.

It went on to the Supreme Court of Canada and the Supreme Court said, “Well, not all trust law principles
apply.” In fact, the Court was a little bit, as Supreme Courts tend to be… they don’t always agree even when there
are seven people on the panel. They split about why Saunders v. Vautier didn’t apply and how it didn’t apply.

And the minority suggested, “Well, maybe it applies for a really small group of plan members? But in this case,
we don’t think Saunders v. Vautier applies.”

So really what they said is, “Yes, trust law principles apply but not all trust law principles.”
So just because they want to make it a little more difficult to know from time to time, what’s going to work

its way through the Courts successfully, they’ve created this extra layer to say, “Well, it’s only certain trust law
principles that apply to a pension plan.”

And clearly, what they were struggling with… they made some interesting statements. My point 5, they made
some important comments about what they think about pension plans. Because they were then forced to sort of
think through, “Well, whose rights are these?”

Because it’s kind of an interesting concept: members all put up their hands and say, “Oh, good time to wind
up the plan because there’s some surplus.” and the employer is sitting there saying, “I want a pension plan. This
is a continuing obligation; I’ve got to provide benefits for members.”

If Saunders v. Vautier applied, it would in fact mean the employer didn’t have a say over whether the plan
continued or not.
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So the Supreme Court sort of had to look themselves in the eye and go, “Gee, we sort of got into this trust
law thing but how does this all work and does this make any sense?”

So then, they decided, “Well, we’re going to refine and say it’s not all trust law principles, because we actually

accepted that employers have some rights in pension plans”, which for a while, as employer’s counsel, you wondered
if the Courts were ever going to come to that view. We didn’t think they really got it.

And they said, employers establish pension plans because it’s in their interest to do so and, under normal
circumstances, they have a right not to have their management decisions disturbed ever.

OK, so now they get it. They understand who set it up and why. So they really thought about the economic
interest that the employer had in the trust and maybe it wasn’t a beneficial interest but that there was an interest.

Everyone in this room knows that pension plans aren’t set up to wait for a market uptick or downtick and then
call it a day. Pension plans are intended to be long term interests and their quote was quite useful: “A pension plan
is seen as being, if not a permanent instrument, at least a long-term one. However the participation of any
individual members is ephemeral: members come and go, while pension plans are expected to survive the flow of
employees and corporate reorganizations. In an ongoing plan, a single employee should not be able to deprive
future employees of a benefit of the pension plan.”

It makes sense. Employees are in the plan for a number of years. They’re going to retire; they may go to
another job. Another employee is going to join. At any given time, there may be surplus or deficit but it ought
not to matter. The employees are promised a benefit and they’re going to come and go so the fact that there’s
surplus at any given time doesn’t mean that group of employees should pop up and say, “Time to wind up the plan.”

They also went on to recognize that pension benefits serve a social goal and they said, “Together with
government programs and individual savings, pension plans provide an aging population with an invaluable
financial support. In recognition of the social value of such an investment, pension contributions receive special
tax treatment.” So we know that they’re important socially. We shouldn’t be just winding them up willy-nilly
because someone finds a neat trust “loophole” that lets them out.

They also finally got about why you have a trust. They said, “In contrast to the traditional family or
testamentary trust, a pension trust serves only as a vehicle for holding and managing the funds required by the
pension plan”. So the trust in the pension context, as we know, is explicitly made part of the plan and shouldn’t
be interpreted separately.

And then they said, “We ought not to worry about this too much because pension plans are heavily regulated.”
There are rules that set out what you can and can’t do with a pension: how members’ rights are protected; how
accrued benefits are protected. And the Saunders v. Vautier was quite, quite stark because the members were putting
up their hands and saying, “OK, wind it up!”

Our firm in fact acted for the trustee in that case and the trustee was sitting there going like… they’re in the
world’s worst position. They’re a corporate trustee and now they’ve got a trust that says they’re supposed to do things
and they’ve got regulatory requirements about what has to happen to have a pension plan wound up: wind up
reports have to be filed; how benefits have to be expended. And yet, this court case is sort of coming in and
trumping all that. So the Supreme Court did see that they understood that pension plans are heavily regulated and
the regulations mean something.

So then after Buschau, we said “OK, the new analysis is, well, do we have a trust?”
OK, we know that one because we were told that in Schmidt and if we do, then, which of the trust principles

are applicable? So taking into consideration the context and purpose of pension plans, the terms of the plan and
the specific governing pension legislation. So then, it’s not just a trust, but do we have a trust? Are there applicable
trust law principles? And then how do they apply?

Mark will probably talk more about Buschau but Buschau hasn’t gone away yet. So the Supreme Court of
Canada said Saunders v. Vautier doesn’t apply so that doesn’t require termination of the plan but, of course, the
Superintendant can always terminate the plan, as you know, under the statutory provisions. In this case, it was the
Federal Statute, so Section 29. Ontario is Section 69 and their Superintendent has the right to terminate the plan.



So the members went and said, “Superintendent, we think you should terminate the plan. There’s very few
members and we think you should terminate the plan.”

The Superintendent refused to terminate the plan; members appealed to the Federal Court and the Federal

Court could only order the Superintendent to reconsider but did order the Superintendent to reconsider.
“Now, what does it mean to reconsider? I just told you what I thought. Now, you’re telling me I shouldn’t have

thought that?”
So the Superintendent has been in a sort of an awkward spot, but now it’s on appeal at the Federal Court of

Appeal. Mark would say they said the Superintendent was wrong but, in fact, all the Federal Court can say is
reconsider. The Superintendent gave 11 pages of reasons so it wasn’t that it was an arbitrary decision. So I think
he’s right that they’re saying, “Hmm, we think you got it wrong” but all they can tell him is to reconsider. In any
event, the Federal Court of Appeal is going to weigh it in now so this case goes on and on.

The next case to talk about is the Kerry case and Kerry is the one I mentioned that is in front of the Supreme
Court on Tuesday and I actually have the privilege of having ten whole minutes in front of the Supreme Court on
Tuesday on behalf of the Association of Canadian Pension Managers, ACPM. So we’re obviously a little biased on
what we think the case means and doesn’t mean.

But this is again a case that there is a trust and in the year 2000, the pension plan was converted to a DC plan
for new members. And there were two questions that came up in that case: (1) if you convert from a DB to a DC,
can you use the surplus that has accrued while the plan was a defined benefit plan for the benefit of cross-funding
or funding the benefits in respect to the DCmembers? I certainly have plans going back into the mid-80s that have
been doing this so it was a little surprise to a lot of us in the community that that was even an issue because it had
never been litigated before and many of these plans were ongoing. But it was an issue and the lower Court actually
thought it was an issue. So the question became “Is that legal?”

There’s also a question that’s come up in a number of cases about what kind of language do you need in a
pension plan in order to be able to charge expenses against the pension plan and many people in this room will
know, sometimes, that’s a bigger issue than all this fighting about surplus that may or may not be. Expenses occur
every year and if there’s any money in the plan, you normally would prefer to have those paid out of the plan.

What the Court of Appeal said is that you can add beneficiaries to a trust and if you can add them to the
trust… In this case, they looked at the language and said, “You can actually make new beneficiaries to the trust
and it doesn’t matter what their type of benefit is. Be it DB or DC, you can add them to the trust. And if you can
add them to the trust, then you can fund the trust. You can use the trust to fund their benefits.”

So they said, “Well, the DB, DC, that’s ok; they’re all beneficiaries to the trust and therefore you can use the
money in the trust to pay for either type of benefits. That’s fine.”

They also went on to talk about the plan expenses. And Madam Justice Gillese was one of the members in
that Court of Appeal and Madam Justice Gillese is an old trust law professor. She taught trust for many years, and
I actually sat in on that case, listening to her from the Bench, asking questions.

She said, “If I set up a family trust, I put $100 in the trust for the benefit of my kids. If it costs money to
administer that trust, which it will… if it costs $10 a year to maintain it, you don’t come back and ask me for more
money. You take the money in the trust and you use that to pay the expenses”. So she said, “It’s dead obvious to
me that unless you say you’re going to pay the expenses, the fact that I don’t say anything, it means the expenses
come out of the trust” and that’s what she ended up finding.

The Supreme Court of Canada did agree to hear this case and they had to grant leave to appeal that decision
so Mark’s office will be arguing on behalf of the members that you shouldn’t be able to do either of those things:
charge the costs of the DC members against the plan or the expenses against the plan. Kerry has counsel and then
the Canadian Labour Congress had intervened in support of the members’ argument and the ACPM in support
of the employer argument. So we’ll see.

The Court of Appeal gave a very well reasoned decision but the Supreme Court of Canada decided to hear it
and I think many of us, maybe we were just hopeful, but we thought the decision of the Court of Appeal was
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sufficiently broad that, in fact, the Supreme Court of Canada wouldn’t want to hear it. They would think the issue
was settled and they didn’t.

So when it goes to the Supreme Court of Canada, you’re never really sure why they want to hear it because

there are other issues that I haven’t discussed here in that case about standard of review and what sort of deference
to give to lower court decisions and a tribunal decision. And also there were issues around notice in costs. So we’re
kind of hoping that the Supreme Court of Canada was interested in one of those issues that’s less fundamental to
pension plans than the cross-funding of DC benefits and the payment of expenses but we won’t know until they
come out with the decision after Tuesday. So that will be an interesting one to watch.

The Sutherland v. Hudsons Bay Co. case was a case that was really running through the court system behind
Kerry but that was a trial decision that was argued before the Kerry Court of Appeal decision came out. In fact,
the decision wasn’t rendered until after the Kerry decision and that case is interesting because it has potentially
wide implication.

The facts, really quickly: HBC acquires Simpsons and then there’s a Simpsons pension plan; it has a bunch
of surplus in it and at one point, HBC buys K-Mart and Zellers over time. And as they buy businesses, they decide
they’re going to put the employees of both K-Mart and Zellers into the Simpsons pension plan because that plan
is so well funded and they do that. So they do two things: they add beneficiaries of the affiliated company into the
plan and they add those beneficiaries as defined contribution as opposed to defined benefit members. So the
Simpsons plan was originally a DB plan.

The Court there gave an analysis very similar to the Court of Appeal. They said, “Well, we went back to the
historical documents and, in fact, you are permitted.”

The Court’s view was Simpsons always said the plan was for the employees of the company and those of any
of its subsidiary or affiliated companies. So the Court said, “From the time of the original trust, the trust envisaged
that it could have members from its affiliated companies. So in that context, there’s nothing wrong with bringing
in K-Mart and Zellers employees. They’re affiliates and therefore they can come in. And we agree with the Court
of Appeal that it doesn’t matter if they’re DB or DC; if they’re members of the trust, they can be in.”

There’s an appeal scheduled for December 1st and 2nd on that matter although that appeal may not go on.
So we’ll have to see.

Burke is a case that Mark is going to speak to so I won’t speak to that although I’ve got a discussion in
my paper.

Lennox is another decision. It’s a decision that talks about amalgamation, another amalgamation of pension
plans. And it was amalgamating two pension plans, both of them in surplus, but one in sort of a $30,000 surplus
and the other sort of an eight million dollars surplus. That’s pretty clear that when you merge them, eventually,
there’s going to be cross-funding and ‘eventually’ is not very far down the road obviously.

And there was language in those pension plans that talked about monies being ‘held for the exclusive benefit’.
The Financial Services Tribunal and the Ontario Divisional Court found that the exclusive benefit didn’t prohibit
the merger. So yes, it was a trust, but they found that a merger was not a revocation of the trust and they permitted
the merger and the cross-funding.

Lomas v. Rio Algom, that case is at a really early stage and they’re still really fighting about what can even be
argued in the case and what the employee group is trying to say is that notwithstanding Saunders v. Vautier, it’s
possible to make an application under Section 68 of the Pension Benefits Act and ask that the plan be wound up
and the assets distributed.

And the argument on the other side so far is, “Well, there’s no basis for that. You shouldn’t be able to do that.”
Very high bar to get case actions struck at that stage because nothing has been argued. It has to be from the

Court’s point of view plain and obvious that there’s no claim. So the Divisional Court refused to strike the claim
and that’s being appealed. So again, trying to argue, “Well, you’ve got a trust, but what trust law principles apply?
And is there anything here that would justify the actions of the employees?” So we’ll have to follow that case.



Professional Institute of the Public Service of Canada v. Canada Attorney General. That’s an interesting one in
the sense that they were statutory plans and when the Government started making changes to them, the employees
argued that those were breaches of trust and after some analysis, the Court… and I go through it in detail in my

paper… the Court found in fact that, “No, they were statutorily determined plans. There were no plan documents
other than the legislation which enacted them and demanded them and there was no evidence the legislation
intended to create a trust. And there was therefore no certainty of a trust, no intention to create a trust, no
separate or segregated fund to hold the contributions. So employees, you may like trust law principles, but they
don’t apply here.”

Montreal Trust is actually a case that Mark is going to speak to so I won’t go through that case.
But I think what you can see is that recent court cases have exhibited some consistency in the application

of trust law. The Supreme Court has moved a bit in trying to say, “Well, not all trust law” so we have to think
of what is applicable.

But we now see the stream, “Do I have a trust? If I have a trust, which trust law principles apply and how do
they apply?”

And I think in the Buschau case, we did see the Supreme Court of Canada take what many commentators have
called a realistic or a common sense approach to the application of trust principles, recognizing that trust principles
were developed by a Court of Equity in cases that generally involved family or testamentary trust. So the trust law
principles really were developed for a different purpose; they weren’t for this commercial employment vehicle that
we now know as the employer pension plan. So those trust law principles don’t necessarily fit the highly regulated
pension plans.

So we’re hopeful that when we see the Kerry decision and other court decisions going forward, that we’ll see
an increasingly common sense approach to the application of trust principles, not hoping that trust will go away
because it’s not going to but that the Courts think about the application of these principles as they apply them to
these heavily regulated commercial vehicles.

Thank you.

Moderator Smyth: Thank you, Kathy.
I’m just going to introduce Mark who’s going to talk about some of these cases as well. Mark is the Managing

Partner of Koskie Minsky and Senior Partner in the Pension Employee Benefits Group as well as the Chair of the
firm’s Class Actions Committee. He advises trustees of pension and benefits trust funds, trade unions, plan
administrators and groups of employees and pensioners.

Mark is Principal Editor and contributor to the textbook Employee Benefits in Canada in its 3rd edition and
is the Editor-in-Chief of the Canadian Legal and Legislative Reporter, Canadian Benefits Compensation Digest
published by the International Foundation of Employee Benefits Plans. He is regularly called upon to address
conferences sponsored by numerous organizations in Canada and internationally through the International Pension
and Employee Benefits Lawyers Association. Mark is rated as a most frequently recommended leading practitioner
in the pension and benefits field by the Lexpert organisation.

Speaker Mark Zigler: Thank you very much for the introduction.
I’m going to sort of wander around that so I’ll take your questions at the end so I’ll try not to talk that much.

I’ll start out by saying, Kathy and I profoundly disagree. (Laughter)
The first thing I’ll say is, she concluded with common sense solutions. Never trust a lawyer or a politician who’s

talking about common sense. We learned that, you know, from one government in Ontario a long time ago and
they should have learned that from lawyers a long time ago as well. Trust law is not all common sense and, in fact,
if it were, this would be a lot simpler.

The question we were asked to talk about was, “Have the Courts been inconsistent in the application of trust law?”
And when you move to the next slide, you’ll see, I’ll give you the answer that judges, philosophers and
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clergymen have in common: they answer a question with a question when it’s difficult. And the answer is,
“Are they ever consistent?”

I don’t mean to be flip about it. Trust law is part of our common law system and we’ll have to do a little bit

of legal theory here which I’m sure you’ve all heard and forgotten way back when, but it is part of a precedent driven
system. That is, most of our common law and equity provisions, other than Statutes which we’ll get to later, are
driven by a precedent driven system. The Latin term for it is “stare decisis” which means that “the decision stands”.

And, of course, “judges don’t make law, they find law”, so they say. And they find the law out of these
ephemeral principles which develop over time.

Whether it’s contract law, whether it’s trust law, whether it’s property… trust law is really an off shoot of
property law because there is trust property… whether it’s tort law which deals with negligence or other forms of
damages… all of that in a precedent driven system can never be consistent for a number of reasons: the obvious
one being that the cases are always… because you’re dealing with a specific case, they’re always evolving and you
always get thrown a different case.

Cases that go all the way up to the highest Appellate Courts tend to be pathological situations of law where, you
know, anyone who wants to fight up to that level because the concepts in the case were so different from the previous
precedents, will just create a situation where there’s uncertainty because if there is certainty in obvious cases…
because in the precedent driven system, obvious cases are easy. It’s always the new fact situation, the new twist.
And especially in pensions, we found that it’s like anything else. Like tax law, you never underestimate the limits
of human creativity in creating new situations or trying to deal with these pension fund pools of assets or rights
or contractual promises in different ways.

But the essence of common law is to use different techniques to try and move the law forward. Trust law is
one prism, contract law is another prism, through which these things are seen. Yes, you try to say the cases that
don’t apply, the old cases that don’t fit your facts situation or your client’s facts situation, can be what we call
‘distinguished’ which just means, may kind of make a distinction where your new case doesn’t fit the precedent.

Sometimes, judges are known for making distinctions that make no difference; sometimes, they’re not. But
that’s the process and it’s an adversarial process so the good thing about it is each side is represented and hopefully
it all moves forward. But it’s hardly hard and fast which for those of you involved in a business that tries to do these
mathematical calculations in a hard and fast way creates a lot of uncertainty. But that, unfortunately, is the nature
of the legal system.

That’s to be contrasted with codified statutes and regulations like the Income Tax Act and the Pension Benefits
Act but I think you’ll find that those are also sometimes not hard and fast. Yeah, you can write a hard and fast rule
and then there will be a situation that may not fit any of the contradictory rules. There may be conflicts between
them. There may be conflicts between the statute and the regulation and that’s how it all has to… so you’ll be
interpreting those provisions.

It’s interesting: in the pension world you’re really dealing with both, both contract and trust law principles in
terms of the pension plan. I don’t think… and then maybe it’s another area where Kathy and I profoundly
disagree… you’re not going to write the trust law principles out of pension law and replace them all with contracts
because you guys got stuck with trust agreements and trust companies.

Trust law is encapsulated in the Pension Benefits Act now. There are fiduciary obligations in the Pension Benefits
Act. There are prohibitions against conflicts of interest. There are prohibitions with respect to dealing with matters
even handedly. There are prohibitions against funding…, well, there are prohibitions against certain types of fees
and payments that can be made.

It’s not that simple and, really, I think the underlying principle in pension law is we are dealing with a large
pool of capital and property on the one hand which employees see as their deferred wages. We are dealing with
employers who have contractual obligations as part of their compensation schemes and the two elements will
always be there. You can’t remove one and just have the other. That is so because of both common law and equity



precedents in the court system and because of legislated provisions mostly in pension benefits legislation and in
the tax provisions.

The other problem that we all have in dealing with precedents of course is the hierarchy of the Courts.

Yes, the Supreme Court of Canada is supreme and so what it says, goes. Interesting, it’s supreme for the entire
country but trusts are not a concept known in the civil law in Quebec for example. So a lot of the trust law stuff
sort of has to be revisited for purposes of Quebec pension plans. There are parallels. I have no expertise in them
because I’m not a civil lawyer in the terms of Quebec Civil Code. But you have that and you have the Supreme
Court that deals with trust law principles in those provinces where they apply.

And, of course, you have Provincial Appellate Courts and, sometimes, starting from the top down, every
province has a Court of Appeal which is its highest court. Then, you have Provincial Superior Courts which are
the trial courts. And even below that, you have lower courts and administrative tribunals such as the Financial
Services Tribunal here in Ontario. Most provinces don’t have Administrative Tribunals; they let the Superintendents
of Pensions decide issues and so they move up to the Courts either on an appeal or what we call judicial review.

So what is the modern approach in dealing with these precedents and advancing the common law? And then,
frankly, judges, in terms of philosophy that they undertake, are fairly open about this, and that is that their objective
is to move the law forward where precedents and where circumstances call for it. You get new situations all the time
and you try to develop some principles but are there hard and fast principles that fit every case? I think not, and
in the pension realm, you can see that.

Once upon a time, there were surpluses… I guess there aren’t any anymore…and there were surplus cases. And
there were surpluses when pension plans were being wound up and employers were winding them up trying to
scoop the surplus and annuitise their pension liabilities if a plan was being wound up. And then, so trust law
principles got applied in cases like Schmidt and then you got into cases of defined contribution conversions and
how other forms of what I’ll call ‘manipulation of surpluses’ but others of you will call ‘managing the surpluses’.
But either way, that’s what it was about.

And whether it was mergers, whether it was DC conversions, those are the fact situations that gave rise to what
the judges saw. I think they can see exactly what’s going on. We can, you know, talk about legal principles all we
want. I think judges are bright enough and certainly the parties in litigation before them in an adversarial system
bring this to the fore.

We look at what’s really going on here and now when you’re into managing deficits or where you’re into cases
that involve esoteric investments that went bad or fees or expenses that are either justifiable or not justifiable, you
have another prism of trust law and contract law being applied to deal with those real life situations. And, obviously,
the more aggressive you get in a situation in terms of moving away from what’s been done before and what’s been
accepted before, the greater risk you run that it will be challenged in an adversarial system where somebody loses
out or thinks they’re losing out.

But there is a pendulum effect in the common law and in pensions and employment matters generally. I’ve
been involved in employment related matters and labour relations matters for many years as well as pensions and
what you see is you get switches back and forth. Sometimes the judiciary is more… or the Supreme Court and the
higher courts tend to be more pro-employer, sometimes, more pro-employee. I think when the pension cases first
came out, the judges were somewhat surprised by what they were seeing. It goes back to the Dominion Stores case,
I think that was in 1986, and the Schmidt v. Air Products was heard in 1992.

But all of these surplus cases troubled judges at the beginning and still do.When there’s a wind-up and people
lose their jobs and if it is a manipulation case, that’s where the pendulum swings one way. Other cases, where
times are tough and costs of pensions for both employers and employees go up, may result in the pendulum
swinging the other way; where things like expenses may have troubled judges one day, don’t trouble them the next.

So you see older cases like Schmidt and even more recent ones like the Aegon, the merger cases, and some of
the elements of the Buschau case going in favour of the employees. And now you see the Hudson’s Bay cases and
the Kerry case where the pendulum seems to be swinging the other way and, you know, telling you when it will
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swing back, that’s something I can’t predict. It may, it may not. But probably the most helpful thing we can do is
trying to find an analytical framework for, you know, where do the contract and trust principles fit in, without
giving you any guarantee that in any specific case you’ll see a specific result, because we just can’t do that.

So if we move on, contract and trust principles were really well analysed in the paper actually that Madam
Justice Gellise wrote when she was just a Dean of Law in the University of Western Ontario. And it’s interesting,
she wrote a paper in 1996, not long after Schmidt v. Air Products came out which… I think 1992 was the Appellate
Court, 1994 may have been the Supreme Court of Canada decision… it was called Pensions and the Law of Trusts.
And the gist of the paper… and I recommend it to all of you if you can find this 1996 Canadian Bar Review
paper, but all pension lawyers have one back of their desk somewhere.

So, to some degree there’s been some evolution since, but it dealt with the concept of how does the law of trust
fit in to pensions and is it an appropriate prism through which to view pension rights? And the conclusion was
that it is. It’s a large pool of property and assets, whether the employer has rights in it and whether the employee
has rights in it, it doesn’t matter. You still have a pool of assets that are held in trust for other people for a purpose.

And even if you have an insurance contract, there’s one case out of Nova Scotia where in fact that was found
to be a trust even though it took the form of the insurance contract and as I said, the Statutes now pretty well
incorporate those principles.

That doesn’t mean though that a pension trust is the same as a trust under Uncle Wilbert’s will or something
like that. There are different kinds of trusts and Kathy spoke to, for example, purpose trusts. There are things
called people trusts and purpose trusts: people trusts are trusts for assets for individual beneficiaries; purpose trusts
are usually charitable trusts. If you have a charity for a purpose… March of Dimes and whatever. All the disease
charities are purpose trusts; that is, charities to promote cures for diseases and that sort of thing are set up as trusts.
And the question is whether pensions are purpose trusts or people trusts and, ultimately, the conclusion was they
are being held for people. They’re being held for people who will receive specific benefits at specific points in time
and other benefits that are more vague and really the analysis for that kind of trust is different than, say, for a
charitable trust. And what’s evolving is that there may be some rules that are more unique to pension trusts as
opposed to charitable trusts or the family trusts which is a traditional situation.

But the framework in Justice Gellise’s paper broke down to three major areas: what is the nature of a pension
trust? And we just discussed the purpose versus people part. That’s sort of the easy part of it. The more difficult part
comes down to: in a defined benefit plan is it just a defined benefit, or is it more than just a defined benefit? And
that often depends on the terms of the trust, the terms of the funding arrangement, on the risks between the parties
as agreed to or not agreed to. But the nature of it is such that it is not different in that respect than any type of trust;
it is still property being held in trust by somebody for somebody else and being managed for somebody else.

What are the rights of the beneficiaries? There are interesting questions that were posited in her paper (in a
paper that’s twelve years old), some of which have changed: that is, the right to terminate the trust, like the Saunders
v. Vautier argument, and the right to call from trust property.

The right to account for the trust property is an interesting one. You have cases now being brought about
whether certain investments have been properly accounted for or whether fees are being paid to certain people who
are managing investments that are accounted for properly within the judiciary ambit, or is there a conflict of
interest in some of these?

And the last one: how can the trust be altered, varied or revoked? which becomes an interesting aspect when
we talk about surplus agreements in the Montreal Trust case. I’m not going to get into the details of all these three
areas and there are more areas, but you’ll find that at least you have a framework for looking at things that’s different
than any one case.

Now, Kathy spoke about some of these key decisions; I’m not going to spend a long time on them. We
talked about the Air Products one, the Rogers Cable one and Kerry being heard this week. I really don’t want to
talk about a case that’s being heard this week; we’d get into trouble for doing that. There are some key Ontario
decisions, Burke and Hudson’s Bay Co. that I want to talk about and Aegon v. ING which you’ll contrast with
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Montreal Trust and Sutherland Scott and Hudson’s Bay Co. Obviously we’ll not talk about number 4 but I’ll talk
to you briefly about number 3.

It’s not so much that I want to talk about cases. There is a case knife theory of law. Case knife theory was cases

were knives you threw at a target to get to a result. Cases are fine things because they’re case studies or real situations
from which precedents come. What’s more interesting to me are the principles that come out of them than the
specific cases.

Rogers Cable was important because there was a merger. It is a surplus manipulation case no matter how you
cut it. Rogers buys a subsidiary with a defined benefit plan, hardly anybody left working in it, big surplus and then
wants to throw in the merger with its defined contribution plans to use the surplus to pay for those benefits rather
than wind up a plan that otherwise would have been wound up. It’s a plan wind-up case as well because the
employees were trying to force a windup using this rule in Saunders v. Vautier.

If we move to the next slide, the merger principles are clear because there’s a whole bunch of other cases going
prior to that and the Schmidt case. Obviously, the use of surplus in one plan that cross-subsidized deficits in another
one was troublesome, and the Supreme Court had no problem with the decision…well, basically, they denied leave
on that issue in the earlier Buschau case so that was not troublesome. What was troublesome was whether this rule
in Saunders v. Vautier applies in family trust, where you can come forward and terminate a trust. I think what the
Court decided, and this is where Kathy gave you some principles: “Yes”, they said, “employers have rights in trusts.”
I think Courts have always said employers have rights in trusts. “Yes”, they said, “it just depends on how you
define them” and some of these other principles I thought were fairly trite in terms of “Yes, pensions are long-term
promises. Everybody knows that, but not every pension plan lives forever.”

What they did say though that I think was significant is something that really should be very obvious and that
is the common law is often superseded by a statute. If the Parliament passes a law that says whatever law we have
on negligence and slipping and occupiers’ liability is slipping on a banana peel on your front hall doesn’t apply to
government properties, then they have a right to do that because that’s a statute. It ousts the common law and so
all that the Court was saying primarily was, “You can’t terminate a pension plan by having a bunch of beneficiaries
come forward the way you would in a trust because we have the Pension Benefits Act and in this case, the Federal
Act, that sets out how you do this and how you terminate a plan and that ousts the entire common law.”

That part of Rogers Cable I think is pretty obvious and, therefore, they punted the case over to OSFI, the
Regulator of Pension Plans, something they probably may have regretted in the end. Unfortunately, Buschau and
Rogers Cable…, if you’ve ever read Bleak House by Dickens and read about the Jarndyce and Jarndyce case that went
on forever just so that the lawyers could make money… I think Rogers Cable, it’s been going on for 14 years, is
sort of the modern day version and has now gone from the Courts to Regulatory Tribunals. It’s an awful case; it’s
a real pathology but the principle that the Supreme Court decided was fairly clear: if there is a regulatory scheme,
let it work.

Now, there is this piece about applicable trust law versus not applicable trust law and that’s the Supreme
Court creating more work for lawyers in the future. What’s applicable, what’s not? Who knows? Yes, trusts for
pensions are a little different than trusts for charities. They’re a little different than trusts for your family. But there
are rules about those trusts. Some are applicable, some are not, and that’s a precedent driven system for you.

That’s unfortunately a hole that a lot of people try to drive trucks through in future cases and I’m sorry that
it’s there. Unfortunately, you know, when you have to get four or five judges to sign on to a decision, it’s another
element of judicial decision-making. There’s a lot of back and forth to get everybody on a majority when you have
a panel of seven or nine judges and so certain things get said to get a particular judge to sign on. It was a four to
three decision in this case in terms of these principles and, unfortunately it creates problems later on. But the main
thing I think from Buschau is if you have a whole legislated scheme that deals with something, don’t try to use
common law trust principles to deal with it.

The one thing that Kathy did point out though: it then went to OSFI and they wrote a decision; it got
reviewed by the Federal Court, because it’s not an appeal, it’s a review. The reason it’s being sent back for
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reconsideration is when you review a decision of a lower tribunal, you basically send it back to them and say, “You
decided on the wrong principles. Here are the right principles. Now decide it again.” because the Court doesn’t
have a full appellate jurisdiction.

Let’s move on. Aegon v. ING is a merger case like Buschau and, basically, the cross-subsidy issue comes up. Can
you subsidize the deficit one time with the surplus of another one when you merge them? The Court of Appeal
had trouble with that. However, the principles don’t seem to have been applied in too many later cases and I don’t
know why. But it gets back to your pendulum swinging and I think because the most obvious recent examples,
Burke and Hudson’s Bay. I don’t know, have they sought leave to the Supreme Court? They may not have. It hasn’t
been decided?

But I found that one to be totally inconsistent with Schmidt v. Air Products. So while I said nice things about
the paper written by Justice Gellise, I think she got this one wrong. And that is, there was an original trust
document that sort of left surplus ownership questions open. They later got combined with a new trust document
which was more definitive which I thought fit the Schmidt v. Air Productsmould and the Court of Appeal did not,
and basically in this case, for once, said the contract trumps the trust document which I find totally inconsistent
with the earlier cases. We’ll see what the Supreme Court does with it. It’s certainly part of what I see is the pendulum
swinging and we’ll see how far it swings.

Montreal Trust is the last thing I want to talk about and this is a Superintendent of Pensions issue. We have
had surplus sharing agreements throughout and trust law plays into it. The regime of the Ontario Act tries to
generate surplus sharing agreements where there’s a windup. There was one reached. It was approved by a Court
under the Class Proceedings Act and the Superintendent found that wasn’t good enough, decided that they would
decide who owned the surplus and it didn’t matter what the Court approved. That’s now been moved on to the
Financial Services Tribunal. There’s an appeal from the Superintendent’s decision and we anticipate a decision
shortly on that.

So what does this all get to in the end in terms of conclusions? And, of course, we’ll look at your questions.
But I think that you have to understand that the prism of trust law fits for pension plans and has been

incorporated into the Statutes because there are concerns of huge pools of capital being managed by somebody on
behalf of ultimately people who are employees and to apply a simple contractual analysis, this doesn’t work. How
far it goes, where it goes and what its limits are? Like anything else, there will be cases one way; there will be cases
the other way; there will be principles that evolve over time and yes, there are different parties and different
stakeholders with different interests.

But I see no problem in using both the trust law principles and the contract law principles in the appropriate
cases. I see no problem having regulators. Unfortunately, the regulators aren’t too well equipped to deal with
them and that’s the biggest problem when they end up on the regulators’ plate rather than the Court’s fight. I
think generally in this country, despite all I’ve said about judges, we have a pretty high level of confidence in our
judiciaries that deal with cases fairly and I think whether you act for employers or employees, the judges generally
tend to do the right thing. Of course, there are exceptions and that’s why we have Appellate Courts and the
Supreme Court of Canada.

So, I look forward to your questions unless there is something that Kathy needs to say in reply to what I’ve said.

Moderator Smyth: Thank you, Mark. I’m going to offer Kathy a chance to respond just before we take questions.

Speaker Bush: This will be really short. I am going to get the audio version of this, Mark, because I did hear you
say that employers have rights in pension plans and I’ve never heard you say that before. (Laughter). So, I don’t know
that I can use it in court but I am… for my own purpose, I’m going to play it back.

Speaker Zigler: A lot of witnesses here.
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Speaker Bush: Oh, yeah, that’s right, I may get names.
And I also think that, just to have a little bit of fun, manipulation is an interesting use of the word because

some of us would have thought, given the Buschau decision, employees putting up their hands and asking for the
money, some people might have thought that was manipulation. As we also saw, well, even though it’s now obvious
that Saunders v. Vautier doesn’t apply, we had a number of law suits that were started, some by people in this room,
around the Saunders v. Vautier, so there’s a lot of manipulation on both sides.

And with respect to Madam Justice Gellise’s 1996 article, I actually think she has seen the light in some of
the later decisions like Burke and Kerry which were her decisions.

And the only other last thing I’d say, I think we should be careful when we look at the pension standards
legislation. And there are certain obligations in a pension standards legislation which are fiduciary-like, but I don’t
think we say that everybody is a fiduciary because of principles in the pension legislation. And for this room, I think
you ask yourself, is an Actuary a fiduciary when you’re determining the contributions that are owed under a pension
plan because I think that is a large issue that’s still yet to be decided.

So I think we have to be careful. Yes, there are fiduciary-like standards under some issues under the pension
legislation, but I think you have to look at them issue by issue and ask “what is the obligation and where does
it apply?”

Moderator Smyth: Thank you, Kathy. I’d like to invite questions now so feel free to make your way to the
microphone, introduce yourself and then address the question to Kathy or Mark.

Mr. Ken Choi: Good morning, Ken Choi.
I understand that in Schmidt, the Supreme Court suggested that a pension trust is not a purpose trust but a

classic trust. Kathy, I think you talked about that, and one of the ramifications of that is that a resulting trust is
not likely to arise. I think you mentioned that too, but right now, we have many, many closed plans across the
country, across the world, I guess. And if you fast-forward 40, 50 years down the road, it’s quite plausible that you
could get in a situation where the last beneficiary has received the last benefit payment and has moved on to a better
place, probably a place where there’s no arguments over pension surplus, and in that situation, who owns the
surplus and if there’s no resulting trust arising, what’s the answer? I’d be interested in both your opinions on that.

Speaker Bush: I think with respect to closed plans, we’re going to learn something when Buschau actually finishes
because the reason it’s questioned about when a plan is closed, should a regulatory authority take some action?

Is there a question at a certain point that the regulatory authority should step in and wind the plan up or require
the plan to be wound up? That may just accelerate your question because they may say, “OK, what do we do with
the money?”

But then I think then the question is you apply the legislation in a particular jurisdiction and whatever its
regime is with respect to surplus, you apply. Because right now in Ontario, obviously, we have the problem that
the legislation is not tremendously clear with respect to… If the language in a pension plan isn’t clear and you have
agreement of members, is that sufficient to do a surplus sharing arrangement? And as Mark talked about the
Montreal Trust decision, we’re still waiting on the FST decision.

Speaker Zigler:That’s one of the few where the employers and the employees agree but it’s the regulator who’s in
the way.

Speaker Bush: And the regulator would say, in fairness to the regulator, that the legislation isn’t very well drafted.
It requires them to determine entitlement under 79.3(b) and it shouldn’t. I mean the legislator should just go in
and fix it so it permits arrangements that are agreed between the parties so the regulator isn’t in the awkward spot
would be their argument.

GENERAL MEETING (PD-20) 15

PROCEEDINGS OF THE CANADIAN INSTITUTE OF ACTUARIES Vol. XXXX, No.1, November 2008



Speaker Zigler: I would say they should interpret the legislation in the way that makes sense and then they won’t
have a problem. (Laughter)

Speaker Bush: He just argued for common sense, I think we heard that. (Laughter)

Speaker Zigler:Well, to interpret legislation so that you get a result that nobody wants, I think in anybody’s view

of the world, it’s not common sense.
To get back to Ken’s question, I think the real issue is, if the regulators are doing their jobs as they did on partial

wind ups, they will look at these closed plans and require something to be done: perhaps order them wound up
or perhaps order or advise the employees to take steps to ask to have them wound up at the regulator level because,
otherwise, they’re just sitting there because the employer doesn’t want to deal with the surplus.

Speaker Bush: And what we saw in Buschau that we didn’t talk about was this question came up: could you
reopen? I mean there’s the question of could you merge and the Courts viewed on that, but then there’s the question
could you reopen them? And, in fact, after the Supreme Court decision, OSFI permitted Rogers to reopen those
plans and that’s going to be… we don’t know yet whether that will survive the judicial challenges.

Speaker Zigler: That’s right because there’s probably a fine distinction between reopenings and mergers but then
we get back to the world of manipulation. The only thing I can say about manipulation is the employees aren’t in
a position to control the funds or manipulate them, the employer is, and that’s how judges see it. Let’s not kid
ourselves in terms of who sees the light and who doesn’t see the light here. These are pools of capital that are there
to pay people’s pensions.

There are risks that employers have; there are risks that employees have and a judge not having background
in pensions tries to balance all the concerns they see and where they see more fun and games and less, they tend
to reach a decision that, nine times out of ten, is based on what they think is the right that should happen. You
can’t set a rule for every case but a lot of this pension litigation is driven by precisely that and whether it’s trust law
contract or whatever, that’s just a technique to get to a result.

Mr. Jerry Loterman: Jerry Loterman with Hewitt Associates.
Back I think in the early 90s, the CIA put out a paper dealing with surplus. And what they recommended

was that both parties negotiate something in terms of how to deal with surplus in the future and I can’t remember
exactly whether they said that would trump the trust law or not, but I guess I was just wondering what both of
your opinions might be? Like, how would that work in relative to trust law and contract law? Would that be able
to supersede that in any way?

Speaker Bush: I think you can pass legislation that would be clear that the rule is the trust law is trumped and
the agreement of members will stand. My concern is that the present legislation doesn’t seem to do that well. They
globbed on, in my view, a regulation to deal with surplus sharing without cleaning up the legislation leaving the
79.3(b), this entitlement provision, sitting there. If they had done it properly when they added the surplus sharing
arrangement, they just would have done it all at once and had the provision say, it’s no longer an entitlement
jurisdiction or it’s an entitlement or an agreement jurisdiction. But if you have an agreement, you don’t have to
prove entitlement, so trust law doesn’t apply. It’s not what the plan says, it’s what the members and employer
agreed to and that should be valid.

Speaker Zigler: I’m not on the Expert Commission but I think the issue was put to them and hopefully, the
report of the Expert… this is one where again, employers and employees agree, and retirees because they’re a big
player in this. If you have an agreement, then that agreement should prevail so long as the appropriate safeguards
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are met and, in fact, that’s the way it works in Quebec and in the federal sphere right now. It just doesn’t work that
way in Ontario because I guess at the time that the surplus sharing regulation came in, no one sought to amend
the Act. The government was looking for an easy way out.

Speaker Bush: And as much as we say, you know, trust law principles, contract law principles apply, often things

are not terribly clear. And so an agreement arrangement isn’t often somebody giving up a clear right one way or
the other; it’s something unclear and the parties coming to the view, “Well, let’s not fight about this. There’s
something reasonable we can do and that seems to make sense.”

Mr. Loterman: Thank you.

Mr. François Vachon: François Vachon. Just remind me, you said now that the Court has said, there is a substantial
body of law on pension plans. Therefore, we should follow those. Did I read correctly in Schmidt v. Air Products
that one sentence in there talked about a vacuum of law on the subject? I haven’t got the…

Speaker Zigler: No, no, the decision of the majority starts out with “It would be much better if there were
legislated solutions to the surplus issue”. That’s how it starts out and, in fact, there are some jurisdictions… at the
time I think, Quebec andManitoba had legislated solutions and other Provinces didn’t. And the Court simply said,
we would rather that there’d be a legislated solution than have to deal with this through the prism of trust law and
contract law but we can’t because of what we’re dealt.

The Schmidt case came from Alberta and, therefore, they had to decide on trust and contract law principles
so the Courts were asking the Legislatures, the Supreme Court was suggesting to the Legislatures in the strongest
way, “Please deal with the surplus issue through legislation”. And for the most part, it sort of worked that way
informally until this little twist inMontreal Trust but I hope that this twist will be overcome.

Hopefully, that answers your question?
In terms of other aspects, all law is an evolving area,. In any area of law, whether it’s income tax or pensions

or private trust law or private property law or contract law, there’s always new cases and new fact situations and
new items coming forward. And as you get a deeper body of it, though, at least, you have better principles,. Really
Schmidt was the first time the Supreme Court of Canada ever touched on pensions and trust law.

Speaker Bush: And even in the Dominion Stores case which Mark points out was in 1986, the pension plans had
obviously been running for a long time in this country before 1986. And yet, there really wasn’t much of a body of
law at that point. And if we go back in time for those of us who are old enough to remember the Pension
Commission of Ontario and how it operated, it was a relatively informal decision-making process. And that’s how
Conrad Black got his decision, one would assume, in a less rigorous analysis than you would now see. But that’s not
that long ago to have very little and we have had a lot of cases since then. But Schmidt was the first Supreme Court
decision so they didn’t have legislation and they thought they should and there wasn’t a huge body of case law.

Speaker Zigler: For those interested, it was about 1990 that the Council of the Institute of Actuaries put out that
paper that Jerry has talked about. I may add, about 1996, after the “Singer” TSCO of Canada judgment came out
of the Court of Appeals in Quebec, the Institute set up the Task Force to see whether there was anything to be said
about that and, unanimously, the members of the Task Force recommended to Council not to change a thing
about what they had said in 1990.

Speaker Bush: My little paid political announcement is just one would hope that we will get legislation after an
Expert Commission report, that we will actually get legislation that solves some of these problems. But, you know,
the paid political announcement. That probably means everybody is going to have to compromise a bit and get out
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there and support something. Because it would just be better to have legislation cleaning this up. And Ontario is
only one jurisdiction but at least there’s a lot of pension plans and we know the number of pension plans registered
in Ontario is the highest in the country, and therefore it would be good to at least clean up this one jurisdiction.

Moderator Smyth: Thank you, Kathy. Any further questions before we end the session? Ok, thanks, everyone.

(Applause)
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