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Moderator Joseph F. Nunes: All right, welcome to our session on Professional Liability Insurance. Sorry for the slight
delay there while we worked out our computing issues. For those that don’t know me, I am Joe Nunes, I am technically
the Chair of the Professional Liability Insurance Advisory Committee. I say technically because it is pretty much
a committee of about zero people at this point, there is not a lot of work left to do.

The purpose today, I think, is to introduce people not only to the insurance program that we rolled out in January,
which I think is important and good, but to I think go a bit beyond that to help people understand a lot of more
of the issues around liability. And so we are going to talk about a lot of legal issues and give people an opportunity
to think about their own practice and how insurance and lawyers fit in for them.

I will tell you that it is my personal bias that everyone that is practicing should have some sort of insurance.
There haven’t been a lot of claims against actuaries historically, but when it hits, if it hits, insurance is an invaluable
tool. I am not saying that necessarily directly as a sales pitch to the CIA sort of endorsed program, because lots of firms
have purchased insurance other places and the big firms have offshore captives or whatever they have so it is not
really a problem. The important thing is to know that you have coverage.

The other thing that I will say as we start down this road is that my view is that you probably should have a lawyer.
My discovery in this whole thing is that, at a minimum, the minute someone files a claim against you, you better
go get a lawyer. If it happens to be disciplinary I would say get a lawyer right away too, don’t sort of think well I will
just work all this out with the CIA and say a million things, then when you get a lawyer the lawyer says maybe we
shouldn’t have said all that. But having a lawyer in advance might even be better in terms of reviewing contracts
and we will talk about that.

Insurance contracts is the sort of dividing line between our two presenters today in the sense that contract law
is a legal discipline, but insurance contracts are a fundamental component of what the insurance broker delivers
to you. So both of them are going to speak a little bit about that.

So that is a little bit of an introduction of what we are going to do. I am going to introduce both of our speakers
now and then, in between the speakers, they will just switch and I won’t come back up. So Peter Manderville is a
lawyer at Gowling, Lafleur, Henderson. Peter was called to the Bar in 1990 and works out of the Toronto office.
Peter has a civil and commercial litigation practice — and I like this — with a focus on defending professional liabil-
ity claims against accountants, lawyers, engineers, directors and officers and actuaries. And I think the important
thing is there he just didn’t write in “and actuaries” because he is in front of actuaries, but he has actually done work
with actuaries, which means that he has got a little bit of experience with our standards of practice and rules of
professional conduct and knows how that all holds together, which you shouldn’t be surprised is actually different
than just about every other profession given our federal charter.
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Alexis Tertulliani is the insurance broker who works for Morris & Mackenzie, which is the insurance brokerage
out of Montreal that the CIA selected to make arrangements for this professional liability insurance program. I want
to clarify because there was a big discussion about this at the Board level over a year ago, but the CIA doesn’t own,

doesn’t sponsor, doesn’t control this professional liability insurance program. It is an insurance program that, I think,
to say it the best, we endorse. The reason we endorse it is we would like to, I think for the benefit of all members,
make sure that there is a program out there and, secondly, for the benefit of all members, the more members that
join this program, presumably some will have large numbers, ideally low claims, will start to get improved and improved
premium rates as the years go by. But it isn’t something that we control perse. Morris & Mackenzie was given a
lot of information from us and has basically created this program and made it available to actuaries.

Alexis joined Morris & Mackenzie in 2004, he has a degree from McGill in commerce, is a certified risk manager
which, again, as a member of the board, you always think wait a minute, what is that designation and what is —
you know, because we are always sort of competing on the risk playfield for recognition. His primary responsibilities
are account management, client service, new business development and, certainly for our program, if any of you
have take the time to call in and get a premium quote you have probably spoken with Alexis. He is lead role in
numerous major business projects, including national insurance programs for large commercial accounts, he is active
in various industries.

That is our speakers. I am going to turn it over to Peter first and then Peter will, just at the end of his, turn it
over to Alexis. And then I am hoping that we have a good amount of time for questions. I know we are starting a
bit late, so I am hoping each of these guys is maybe 20 or 25 minutes and then we will have a good amount of
time for questions at the end. With that said, if anyone has got a burning question as we go along, I don’t think
there is any objection to just jumping right up and asking.

Speaker Peter Manderville: Good morning, everyone. As Joe said, I am Peter Manderville and I am a partner
with Gowlings, practicing in Toronto.

First, the very brief sales pitch. Gowlings is one of the largest firms in Canada. We have offices in Vancouver,
Calgary, Kitchener-Waterloo, Hamilton, Toronto, Ottawa, Montreal and Moscow — yes, Moscow, which I know
will be of particular interest to those of you — and no need to raise your hands, there is a lot of you I am sure —
who advise on long-term actuarial trends with Russian pension funds.

I want to talk with you today about some of the various legal issues you could face or may have faced in the
course of your professional life. Alexis and I are both going to talk to you about your potential insurance needs
and some of the issues that arise in connection with the typical liability insurance policy. I will also speak to you
about some of the legal issues you will face or could face with your clients, be they direct clients or indirect like
pension beneficiaries. I will also speak to you about some of the risk issues you face these days and the possible legal
consequences associated with them. I know you know about these risk issues much better than I do and how they
can impact on the legal challenges you might face. And lastly, I will speak to you briefly about discipline proceedings
and criminal proceedings and your potential to face them, likely quite minimal, and their possible impact on subsequent
civil proceedings, and that is an important thing.

Firstly, with insurance, it is important for all of you to understand that just like all of you are in the business
of assessing risks and forecasting future probabilities and likelihood of certain risks so too are insurers in the business
of assessing risks. And I am going to use the ProAct policy as my example, but all of the liability insurance policies
out there that you can obtain are relatively similar these days. The really big shops may be able to tailor them
somewhat to suit your needs, but only somewhat.

Historically, for a long long time, insurance was written on what was called an accident basis. And if a claim
arose against you alleging some accidental conduct on your part that is when the insurer would step in. But then
the courts, not surprisingly, ruled that an accident is pretty much anything that isn’t deliberate or intentional and
that meant the insurers were exposed to an awful lot more than they had initially bargained for. So they got rid of
the accident language and started to insure things on an occurrence basis.
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There was a problem with occurrence-based policies and that problem is you get a claim against you in 2005
saying that Joe made a mistake in the valuation he did back in 1988 and it has come to light now. Well, on an occurrence
policy you would contact your 1988 insurer to say I have got a claim against me. And your 1988 insurer would

recoil in horror and say, I have been off risk for Joe for 18 years now, why am I back in the picture? So the insurers,
in general, decided to address that by moving to what are called claims-made policies. Virtually all of the liability
insurance policies out there nowadays are claims made, some are even claims made and reported.

I will talk about the distinction between the two of them. A claims-made policy is your insurance runs from
January 1, 2007 to December 31, 2007. If a claim is made against you in this calendar year the insurer for this
calendar year is the one who is responsible. A claims-made and reported policy can be viewed as a little bit draconian
in that not only is the claim to be made in this calendar year, you have to report it in this calendar year to the insurer.
That poses an issue if the claim comes in on December 29 and you are on holiday. That type of policy typically is
issued to a higher risk business, not generally to actuaries. It won’t surprise you that the genesis of claims-made and
reported policies came into play with U.S. plastic surgeons operating out of which state, guess?

Unidentified male speaker: California.

Speaker Manderville: California. Another feature of a lot of claims-made policies that, if you look at yours it may
well have what is called a retroactive date. For those of you who have been in the business for a while your liability
insurance was likely occurrence-based until about 1994 or 1995, then it became claims-made. And as soon as it
became claims-made, your insurer said we will cover you for claims you report to us this year, but not before 1994,
and that is because they want the old occurrence-based insurer to step up to the plate if it is a pre-1994 claim.

So those are some of the features of the policies you will all have. I want to talk to you very briefly, and Alexis
can cover his ears perhaps for a moment, about your broker’s responsibilities. An important thing for all of you to
remember is your broker is your broker, he or she is not the insurer’s broker. It is your broker’s responsibility to
explain to you virtually everything about the insurance you are acquiring and there is a significant Ontario Court
of Appeal case, it has been out for a while now, called Fines Flowers, and in that case the Ontario Court of Appeal
said that it is the broker’s responsibility to educate the insured, in this case actuaries, about the features of the policies
and the broker is obliged to be fully conversant with the insurance he or she is selling. So your broker is your broker,
the broker is your friend and you should be asking your broker lots of questions about what do I have and what
do I not have with this insurance you are suggesting I purchase?

So returning to how insurers seek to cap their risk. We talked about the fact that they have all moved to claims made.
Well, the next problem that insurers felt they had arose from the defence costs they would incur in defending
claims. And defence costs is not just legal fees, although that is a big chunk of it, it is also the cost of retaining an
expert, the cost of producing all the paper that gets produced in a legal proceeding. Formerly, virtually all insurance
policies, and this is still statutorily the law in Quebec, had limits that were separate and independent of the defence
costs incurred to defend a claim.

So to use a hypothetical example, if you had insurance coverage of $1 million the policy would be issued to
you paying a premium on a risk of $1 million, you get sued, the action takes five years to go to a trial and then
goes to a two-month trial, your insurer might incur legal fees of maybe $2 million over the five-year period and
the trial, plus expert fees for a forensic accountant and an actuary to opine as to how you have done a proper job,
that may be another $600,000. So at the end of the trial, whether you are found liable or not, your $1 million of
coverage has cost your insurer $2.6 million to defend you. Insurers don’t like that, they didn’t like that one bit. Now,
outside of Quebec, virtually every liability insurance policy — and I guarantee you each and every one of the poli-
cies that you folks have — your limits erode by defence costs. The second a claim comes in the door and they re-
tain legal counsel to defend you your limits are starting to dwindle.

So to use my hypothetical example again, in that five-year action with the two-month trial, you need $3.6 million
of coverage to get you through that trial and still have $1 million leftover for a settlement or for a judgment if one
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is directed against you. Now, what that means is that you need to buy rather more insurance than you used to because
you have to protect yourself against that possibility. And it also means the insurer has just transferred that risk to
you from itself and it means you are paying a premium on, to use my example, a $3.5 million of insurance rather

than the former $1 million.
Now, I want to talk about the ProAct policy, and Alexis will talk about it a fair bit more I expect. It is indeed

a claims-made policy and its limits include all of the defence costs and expert fees and any other costs that are incurred
in defending a claim. The claim against you must be for compensatory damages, and that is a defined term. That can
create some issues, because you might face a claim from a group of pension beneficiaries that doesn’t actually say,
‘you screwed things up and cost me money,’ it might say, ‘we seek a declaration that we are entitled to this benefit
under the pension and we claim it against the trustees and we have thrown the actuary in too.’ And you go to your
insurer and say, ‘I am named in an action that is seeking this declaratory relief.’ And ProAct will say, ‘they are not
asking you for any money, they are just asking for this declaration.’ And you say, ‘but I have got to retain a lawyer
to defend me on this to say that they can’t get this declaration from me.’ And unless Alexis intervenes, ProAct is
going to say, ‘your problem, not ours.’

The insurer under the ProAct policy and most other professional liability policies these days does not have a
duty to defend you, it has a right to take over the defence. Practically speaking, the distinction is a hollow one, because
they are going to take over the defence because they want to control it and they want to make sure you retain or
they retain on your behalf competent counsel. Because if you come to them and say, well look, I have got a friend
who is a lawyer, he did my house deal last week and I would like to retain him to defend this $10 million suit that
has just been launched against me, but don’t worry, you can associate in the defence and he will keep you up-to-date
on what is going on, but not this week, he has a lot of closings. They might take over the defence.

The policy has some defined terms, one of which is “employee.” They will cover claims against your business,
including claims made against your employees. They will not cover a claim made against someone in your office
who is an independent contractor. So if any of you have independent contractors in your office, for whatever
structural reason for your business, make sure that person or people have their own insurance, because you are not
protected for a claim against your firm naming someone who is an independent contractor as the responsible party
within your firm.

The insurer has what is called an indemnity obligation and that is very straightforward. It means that if a claim
against you is settled or a judgment is brought against you for something that is covered within the policy, the insurer
will step up to the plate and pay it up to the limits of the policy, whichever is less, the settlement or the judgment
or the limits.

The policy also provides some cover for disciplinary legal costs and I will discuss that a little more later but
you should know this - your insurer only agrees to reimburse you for your defence, it does not agree to fund it. So that
means if you are involved in a disciplinary proceeding at the end of the day you can see reimbursement for what
cost you have incurred, but they won’t pay it up front or if they do it is in their discretion to do so. Secondly and
more importantly, it is only valid and collectible if the complaint that forms the basis of the discipline is dismissed,
so don’t plead out, don’t resolve it and say look, I will pay this fine and get rid of it and there will be a finding on
a lesser basis than that complained of. I will talk about that a little more, because that has a real impact on any subsequent
civil suit brought against you arising out of the same set of facts that may have led to discipline.

Now, the policy also talks about your obligation to notify the insurer of any claims against you. A claim is not
just a statement of claim served upon you seeking $1 million in damages. A claim can also be a letter to you that says,
look, we were are not happy with the way things have gone lately, the investments have underperformed, the pension
fund is in a deficit. And the letter might actually be addressed to the trustees telling them to pull up their socks
and it is copied to you and the letter says, in our view none of the advisors seem to be doing their job and we would
like the investment performance to improve, failing which we may take this a little further.

It is important for all of you to realize that in the insurer’s eyes that is a claim and you are obliged to advise
the insurer of that letter as soon as possible after you get it. Because if you wait and a calendar year goes by and
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then an actual statement of claim comes in, the insurer will say, is this the first time you have heard of this? Well,
there was this letter back in September, I didn’t think much of it, it didn’t mean really anything, they were just expressing
a little dissatisfaction with the investment performance. The insurer, especially if it is a different one, is going to

say, that was a claim back then, you can’t look to us, you look to your previous insurer. And that previous insurer
says, hey, our policy is expired, we are off risk, you look to the other insurer, and you are caught in the middle.

So bear in mind that a letter like that, a letter suggesting dissatisfaction, you are better off telling your insurer
about it, telling your broker about it, Alexis, and he will immediately notify the insurer, because the worst thing
that can happen then is the insurer will say, we don’t think it means much, but thanks for telling us. If it blossoms
into a full-blown claim, tell us, and at least you have given us notice right now.

As you might expect, your ProAct policy and all insurance policies have a host of exclusions for things they
will not cover, most of them are typical. Any claim alleging fraud won’t be covered, but only if the claim is exclusively
in fraud. If someone sues you and says, you fraudulently misrepresented the valuation of this business or this fund
for this year, you are out of luck for insurance. Ninety-nine times out of 100 the plaintiff ’s lawyer is not that stupid,
he or she can figure out that if I sue only in fraud there is no insurance and therefore no pocket to settle or pay
me any judgment I might actually be entitled to. So if they use the F word at all they will also include “and/or negligent.”
The actuary either fraudulently misrepresented the value of the fund or was negligent in his assertions as to the
value of the fund. The word negligence immediately triggers coverage.

Now, although the claim mentions fraud, the insurer typically will be obliged to defend the entire claim. But if
at the end of the day there is a judgment against you saying, part of the loss was caused by the fraud and part of
it was caused by the negligence, you are only covered for that portion that is negligent. And I should emphasize,
very few claims against you, if you are unfortunate enough to receive one, will be one that alleges fraud, they will
allege a mistake that lead to a loss and that is exactly what you have insurance to address.

There is also an exclusion, and this is an important one for a lot of you, for any claim alleging that you gave
bad advice about investments. And I know at least some of you in the room may act as consultant to a pension
fund or maybe administrator to a pension fund in addition to being the actuary. And you may have a less formal
relationship with the board of trustees who might say, what do you think, should we put it into real estate, should we
put this much into real estate or, more topically, in 2006, before Jim Flaherty steps up to the microphone, should we
put some of this into that income trust we are looking at? And down the road they don’t remember that you said,
I don’t know, I mean, it seems to be doing well, but it is your call. They don’t remember that, they remember he
endorsed that, he gave us investment advice and it is gone in the toilet and we are out a lot of money and gee, I think
his advice was bad and we are going to sue him over it. Well, the policy doesn’t cover you to the extent it is alleged you
gave bad investment advice or investment advice period. Of course, you are not going to get sued if it was good advice.

Now, if you get sued in an action that falls outside the scope of your insurance you don’t have cover. If you
get sued in an action that arguably falls outside the scope of your insurance or the insurer says, you know, you didn’t
really tell us as fulsomely and as promptly as you could have about this, then you are in a fight with your insurer.
And I said to you a few minutes ago that your broker is your friend and your ally. If you get sued and you are involved
with the insurer, the first person on the scene from the insurer is an adjuster who wants to look into things and
investigate what is going on. The adjuster is not your friend.

The adjuster is not your enemy necessarily, but the adjuster is not your friend, he’s the insurer’s adjuster and
keep that in mind. You are well-advised to retain counsel for any dealings with the adjuster, because your natural
tendency is to think, well I did nothing wrong, I reported when I knew, this claim is crap, I did nothing wrong
and I am going to tell the adjuster everything he wants to know. Unless the insurer has stepped up to the plate and
said, look, you are covered, no worries — and said so in a letter — no worries and our adjuster is just going to
come out and look at the relevant documents and talk with you about things, until you get that letter, the adjuster
is not your friend. And whatever you tell the adjuster, as they say in the U.S., can be used against you.

I want to talk a bit about your relationships with your clients. Actuaries, as a profession in Canada, are lucky,
you don’t get sued very often. That is changing for the better from my perspective, for the worse from yours —
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(laughter)

— but you don’t get sued very often and you are very fortunate. But that is a double-edged sword. Because you
don’t get sued very often there are very, very few court decisions out there saying what your responsibilities are, what
your standards of care are and what they are not. So plaintiffs can make any wild-assed allegations they want these

days and the legal advice you get is along the lines of look, I think that is silly, I don’t think they have got any chance
of making a finding on that basis. But there is very little law out there on that issue, so who knows, you might get
an oddball judge, might be a jury case and the jury doesn’t like the cut of your jib, it is hard to say.

The other aspect of things is when you do get sued, 95 per cent of cases settle. So there is 95 per cent of the
comparatively rare law suit actuaries face that never go to trial and you don’t get a judgment saying what your
responsibilities are and are not.

One aspect of the claims you will all face if you get sued in Canada is it will be alleged that you had fiduciary
duties over and above any contractual or tort obligations to pension beneficiaries or to your direct clients. Fiduciary
duties are sort of a different breed of cat than an allegation of negligence or a breach of contract. For one thing,
they have an awful lot longer limitation period in Canada within which to initiate a claim. Secondly, they are
broader based and can be used to enhance recovery. And the example I gave Joe a little earlier is if Joe gets sued
for breach of contract they will say, look, Joe breached his contract, it cost us $500,000, we want it back, he owes
us $500,000. If Joe gets sued for breach of fiduciary duties, Joe, your breach of fiduciary duty cost us $500,000,
but also over the years we paid you $800,000 to protect our interests, we want all that back too because you
breached your fiduciary obligation.

The courts have held, not in actuarial cases, but in lawyers’ cases because lawyers truly are fiduciaries to their
clients, the courts have held that those sorts of recoveries are permissible in a fiduciary claim. In Canada, every claim
against an actuary alleges a breach of fiduciary duty and there is no case law at all that says you have them, to your
clients, or you don’t. There is a relatively recent case in British Columbia called Ruddell v. BC Rail Ltd. and that
is not a court decision assigning liability, that was a class action. And I should tell you class actions are the ideal
vehicle for pension funds. Any of you who advise pension funds that get into trouble, if there is an action it will
almost always be a class action. In the Ruddell case there was an allegation against the actuaries of, among other
things, a breach of fiduciary duty. And all the court said is that that seems like the sort of allegation that lends itself
well to a class action, so we will let it go ahead. So as far as I know the action is actually settled and there has been
no assessment of whether the actuaries owed a fiduciary obligation to their clients or not.

Conversely, in the land of the litigant, U.S., there are a host of decisions concerning actuaries, one of which,
an important one in U.S. Court of Appeal says, actuaries don’t owe any fiduciary obligations to their clients nor
to beneficiaries. They have contractual duties, they have a duty to perform reasonably and competently and without
negligence, but they don’t owe any fiduciary duties to their clients unless they have given investment advice or have
some special authority in addition to being merely the plan actuary over the plan’s management. So if you are also
the consultant or also the administrator, you might be straying into fiduciary duty territory or if you have given
the investment advice that I talked about a little earlier.

Now, I mentioned class actions very briefly and what a suitable vehicle they are. And for those of you who
advise pension funds, who have any involvement or have had any involvement in income trusts, I can tell you that
income trusts are the next big class action topic in Canada. There will be, within the next two to three years,
dozens of class actions over income trusts.

The reasons for those will be two or three-fold. One, a great many of your former corporate directors and officers
who suddenly converted the corporation into an income trust never remembered that they all of a sudden became
trustees. In their minds I am still CEO of this corporation, I am not a trustee with trustee’s responsibilities to my
shareholders who are now beneficiaries, and those duties as a trustee are a little different. Secondly, as I mentioned
earlier, Mr. Flaherty stepped up to the microphone and decided he was going to tax these and a certain amount
of money was lost overnight. In the next few years very few of the pension beneficiaries are going to remember that
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the actuary and the other advisors to the fund were utterly unable to predict that they would suddenly be taxed
and lose a couple billion dollars worth of value. All they all remember is that my pension was worth X and now
it is worth Y. Who is responsible? I will name everyone.

One way to address this, partially at least, is by using retainer agreements with your clients. They won’t let you
escape liability. What they will let you do is use them as evidence of what you told your client right from the beginning
of the relationship you would do and would advise them on and, more importantly, what you would not advise
them on. My relationship with my client is that of actuary to client. I am not an investment advisor, will not be
providing investment advice, I will be advising my client to get an investment advisor to advise on the fund’s investments.

For example, you get sued down the road and it says you had a hand in giving us this bad advice. No, no, check page
one of this agreement, I told you right at the outset I would not be doing that and the minutes of the meetings,
because that is another important thing, your trustees meetings should be minuted and thoroughly to make it clear
who is saying what. That is your evidence to successfully defend against a lawsuit, maybe end it early against you.
It won’t prevent them from starting, unfortunately.

Now, I want to talk to you very briefly about some of the risk issues you face and you know them better than I.
Interest rates, stock markets are volatile, you have got a lot of insolvencies and mergers and acquisitions and foreign
takeovers, all of which create a certain amount of uncertainty for the funds or the clients you are advising. And many
of your clients, when it comes to a lawsuit, the claims betray a fundamental misunderstanding of what you guys
do. They, in the claim, forget all about the fact that you are supposed to advise on long-term issues and things that
will promote the long-term viability of a fund and instead it is what have you done for me lately, you should have
been turning on a dime every quarter the way a corporation does or is expected to do.

That makes your job a little harder when the claim comes in and says you should have told me in October
that this takeover was going to happen and the company would be devalued as a result. And your answer is, well,
wait a second, I am predicting a 15-year trend, I am not talking about last quarter. You may win out on that at
the end of the day, but that won’t prevent you from being sued in a lawsuit that alleges you should have been more
on the ball.

Now, I talked a little earlier about discipline issues. And you are also lucky, I have read all the discipline reports
on the last 8 to 10 years and there aren’t very many of them. But as I said to you before, you are ill advised, in my
view, to plead out or resolve a complaint on a smaller fine, on a reduced complaint unless uit is made plain to you
by your legal advisor that it is open and shut, you are dead in the water, you have got a problem and plead it out.
In the absence of that sort of advice, if you plead it out and then there is a subsequent civil suit against you saying,
Joe gave me bad advice on this date — and I am sorry to keep using Joe as a whipping post —

Moderator Nunes: I will have nightmares tonight.

Speaker Manderville: — Joe gave me bad advice on this date, we lost money as a result and I complained against
Joe and Joe pleaded out on the discipline and was found liable on this lesser thing. Well, that just proves that Joe gave
bad advice. In the subsequent civil suit I used that evidence of the discipline result as proof positive that Joe gave
bad advice. So you are starting a significant leg down in that action if you resolve the discipline claim in that fashion.

And lastly, criminal proceedings. Some, maybe all of you, have heard in passing or might be quite familiar with
the case of The Queen v. Norton in Ontario. Mr. Norton was charged criminally with a criminal breach of the Pension
Standards Act. The case against him was dismissed, he was acquitted. In my view, the Crown was silly to ever have
brought it in the first place. It is exceedingly rare that the Crown could ever prove beyond a reasonable doubt that
any actuary deliberately, fraudulently misstated results. And the evidence in Norton made it clear, that Mr. Norton,
at best, used a method, a smoothing method, that others may have disagreed with. It should never have been
brought, the charges should never have been laid. And, in addition, the expert the Crown used, a Mr. Hall, was criticized
by the trial judge for doing what experts are not supposed to do, and that is descending into the arena and going
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from being objective expert to subjective advocate for the Crown’s cause, which is what the judge found that Mr. Hall
had done, now doubt unwittingly, but that turned the tide against the Crown and for Mr. Norton.

And I am going to advise all of you, as I did in the discipline case, in the, I suspect, exceedingly unlikely event

that you are ever faced with criminal charges, again, do not plead them out, unless you are pleading them out for
a dismissal. If you plead it out, it is proof positive that you made the mistake a subsequent civil suit alleges, you have
just proven the claimant’s case and then you are arguing about damages. So that is the advice I have got for you
today. And if there is anything you want to ask me right now, I am happy to answer it or you can await Alexis and
we can answer things as a group.

Speaker Alexis Tertulliani: Thank you, Peter. Good morning, everyone. I will just set-up my slideshow.
All right, well good morning, everyone. Thank you for attending today’s session. My name is Alexis Tertulliani,

I am with Morris & Mackenzie. Some of you probably have spoken to me and I have spoken to some of you. We had
also come down at last year’s AGM in Ottawa when ProAct wasn’t fully developed, but it was very close and I think
this is a great follow-up to say the progress has been made, where we are and what lies ahead.

I will begin by giving a brief overview of Morris & Mackenzie and then we will discuss a little bit of background
of professional liability and the CIA, the dynamic relationship that the CIA has had in that regard over probably
the last decade, maybe even more. We will go into discussing a little bit more in-depth the actual ProAct policy,
some of the items in it that are of interest to some or most here. We will also discuss and I will probably just touch
on a couple of points that Peter has touched on in regards to risk management issues, contracts, what you do, what your
clients want you to do. And then we will have a little bit of a summary of what is upcoming, what we would like
to see and maybe set some groundwork for the future.

So Morris & Mackenzie is a risk management and insurance firm, has been doing so for the last 65 years. The core
of the company has always been the strong business values, transparency and always do what is best for your client.
In that respect, very similar to the CIA’s mandate and the code of conduct that everyone is held to. We offer a full
array of insurance services and risk management activities. The key I think to our success or at least our longevity
has been really an enterprise risk-management approach to risk. We try to take a holistic approach and not really
get boxed into traditional — well, buy insurance to cover your exposure. We try alternative vehicles when it is profitable
to do so. Always with the goal of minimizing cost of risk and maximizing the protection that the insured can have.
So traditional insurance is the major activity, of course, of any insurance brokerage, but there are a lot of other alternative
risk financing, risk control measures and programs that we have in place for our clients.

We do deal with all domestic and international insurance markets. One of the key things that we have had
probably for about 25 years now, so obviously I wasn’t there to implement it, was a market selection committee.
The Canadian insurance landscape was marked with a few notable insurer bankruptcies. Prior to that, Morris &
Mackenzie had undertaken the corporate policy of only dealing with approved insurance markets of a certain
financial stability and financial strength. I am happy to say that we have never actually had any open files or relationships
with insurers that have filed for bankruptcy. So none of our insureds have ever been left in the dark for that.

As I said, we emphasize risk control, transfer and financing of risk. Some of the alternative risk financing
techniques we use include settling large self-insured retentions for our clients. And of course when you do those
kinds of programs, you need to track, keep the databases, make sure everything is properly funded.

Now, we get into the CIA and the professional liability insurance, a brief history. I will just read out the CIA’s
first guiding principle, which of course everyone knows:

“In carrying on its activities and programs the Institute holds the duty of the profession to the public above
the needs of the profession and its members.”

So this is a very interesting dual role of insurance. Of course, at first you must protect public interest and at
the same time you want to protect the actuaries. Unfortunately, at the time that the concept of a professional liability
program was brought together actuaries were having an extremely tough time on the insurance market. It was
very difficult to obtain insurance. If insurance was available for your particular area of practice it was probably very
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expensive. The scope of coverage was probably a little bit restrictive or more so than you would like, questionable
exclusions that may have been included in the policy wordings in the contracts, inadequate limits of insurance may
have been available and a few insurers with in-depth knowledge of actuarial activities. So that was the landscape

and that is what we had to deal with.
Basically, the process was simple. The MSC formed a task force, the task force issued an RFP to a few

brokers. Morris & Mackenzie was very proud to be selected to create this with professional liability insurance
advisory committee.

A couple of obstacles we had to get over — I won’t bore you with all of them — but one of the keys was that
it was a brand new program, there was very little litigation history, very little jurisprudence and it was extremely diffi-
cult to forecast the level of participation, so insurers were very reticent and it was extremely difficult for them to
say if they would be willing to go on or not. The mandate, of course, was public interest, sustainability was a key
feature, cost efficiency, uniform policy wording. We just needed broad terms, coverage and conditions that the pub-
lic and actuaries could benefit from.

I am just rushing through a little bit because we started late, so I apologize.
We did receive proposals from four leading insurers. The Lloyds proposal was accepted unanimously and,

in January 2007, ProAct was launched. So step one, the creation of the voluntary professional liability insurance
program was completed.

I won’t spent too much time here. Peter has explained a professional liability insurance policy and he has explained
the items discussed. I will just add in a couple of items. It is important to know that most policies do have territory,
scope of territory. It could be worldwide, limited worldwide, Canada-only, so on and so forth, so it is important
to look at that. Also see the two limits that you do have on most of your policies; one will be an occurrence limit
and one will be the aggregate limit and the aggregate limit gets eroded as you get a claim.

Now, we will talk a little bit about ProAct. What are the advantages? What does it mean to you? Again, the key
item here is accessibility, competitiveness and sustainability, those are the three items we want to address. Also, I think
one of the things going forward that is going to be essential is to be able to compile credible statistics to actually
be able to price at some aggregate level the cost of insuring actuarial professional liability. Sustainability goes without
saying, that a number of people were stuck unfortunately overnight without insurance because insurers did back
out of this professional liability sector.

I will get into a few of the items, the coverage scope items of ProAct. There are primary limits of up to $5 million
that are available. On request, we can obtain excess coverage. The aggregate limit is equivalent to two times the
occurrence limit, up to $5 million. All areas of practice are fully covered and admissible to it. Broad coverage is
provided. The extended reporting period options, I will just take a minute to discuss this. One of the items is
what happens when, especially for independent practitioners, when you retire, if you stop practicing, if you even
sell your firm, what do you do? You are in a claims-made policy, your firm no longer exists or it has been sold or
you have retired. Claims can keep coming in in the next two, three, four, five years. We have built into ProAct the
option, upon retirement or ceasing to practice, to purchase up to six years of extended reporting period. Meaning
claims coming in two years after you stop practicing will automatically be picked up by the policy you had in
place while you were working, while you were practicing.

The defence costs for the CIA/CPC inquiries, the worldwide coverage will also, for claims brought in Canada
and the U.S., we have been able to extend that as required, depending on the area of practice, but this is the basic
coverage. Litigation brought forward in the U.S. is fully covered. The retroactive date that Peter touched on, of course,
we will match the previous insurer. Essentially, the retroactive date is the first date that you have ever had continuous
claims-made coverage, match that to ensure that there is absolutely no gap in coverage.

Some other advantages, I mean, you speak about things like policy standards, knowing that there are no
questionable exclusions that could severely prejudice, that there is claims management, that the CIA remains involved
to a certain extent, that there is a continuous program review, evolution and enhancement. One of the key things
is also as the actuarial profession forges into new paths it is important for us to adapt our program to run concurrent
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with it and respond to the needs. It is also a very simple process for some of you that have undertaken the process
of requesting a submission.

It is quite straightforward. There is an application. In general, within 10 days of submission there are various

proposal options that are available. There is a standard policy form regardless of area of practice or coverage required.
If it is required, the insurance binder is sent upon confirmation, the policy is issued shortly thereafter. And there
is one point of contact and I think that is a key to the sustainability of the service.

It goes without saying that sound risk management and insurance programs are essential to long-term success.
All CIA members and all firms benefit from increased credibility, client confidence and so on and so forth and overall
protecting your own personal assets and the thing that is worth most to you and the thing that you have worked
most hard developing over your career.

I will speak of a couple of risk management issues here. One is the personal liability of actuaries. Of course,
actuaries as professionals are personally exposed to professional liability lawsuits. The financial burden of defence
cost is significant, as Peter mentioned, regardless of whether there is any merit or not to the litigation being brought
forth against you. And as personal liability entails, your personal assets are exposed to this. Employers often have
no legal obligation to defend their employees, sometimes it is up to their discretion and, either way, there are many
situations where an employer simply will not be there to provide defence if a company no longer exists, there is
bankruptcy, if there is lack of insurance coverage at the time. So it is important to make sure that if you are relying
on somebody to really validate that reliance and not take it for granted.

A couple of loss control issues. One of the things the CIA does extremely well and actuaries do extremely well
is best practices and standards of practice. This is extremely important in controlling the exposure to loss; professional
development, keeping abreast of new issues, new trends, what is going on out there; peer review, peer review is an
excellent process as well; and due diligence and choice of clients. We often say risk management begins with the
choice of client. If potential clients have some sort of history of litigation versus supplier X, Y, Z and so many suppliers
that you run out of alphabet letters, you should question to what extent you would like to enter into a relationship
with them, see what their motivation is.

Contracts, Peter spoke about it. Clearly define the scope of the work you do, clearly define the scope of the
work you do not do, limit your liability to a reasonable level. And a lawyer, of course, is the best person to draft
something like that with you. Reliance on works of others, don’t forget that if you are relying on other people’s work
you do have a responsibility, at the very least, to question whether there is a possibility for error within it. Essentially,
don’t try to be everything for everyone. Focus on core competencies, make sure your clients’ needs and your expectations
are in line with your area of practice. Don’t be everything to everyone, be what you do best.

Claims and litigation I will go over relatively quickly simply because Peter spoke about it. What to do in case
of a claim. Report the claim, try to get as much information as you can surrounding the circumstances, don’t discuss
it with anyone. The important thing when there is a claim is special attention will always be devoted to mitigating
the impact that the claim has on your business continuity and on your operations. You will want to make sure that,
above all, your reputation is upheld, this is extremely important, it is your most valuable asset, is your reputation.
One of the roles of the broker is to keep an open line of communication between the insurer and the insured and
to coordinate the claims process so that everything gets resolved in a mutually satisfactory manner and in a timely
manner above all.

So what are the next steps? The key to this program, sustainability, development and utmost success is a long-term
commitment by all parties involved. Of course, that includes the broker, it includes the association, the Institute,
it includes the insurer and it is something that we are seeing right now that is going extremely well.

Membership response, as Joe mentioned, higher response equals better insurance terms and conditions as you
get some sort of critical mass, obviously pricing does come down, terms get even broader. And above all, please
don’t forget it is a new program, feedback is extremely important to make sure that it develops with the operations
and with the needs of the members. So feedback is always extremely appreciated and essential.
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One of the key things that we are doing right now is we are doing a lot of data monitoring and analysis.
Ultimately, when there is an incident of claims, and I hope there is never enough incidents of claims that we can
actually track this with any sort of reliability, but to trend what kind of operations lead to claims, how to mitigate

the claims and what we can put in place to ensure that they don’t happen again. Open communication is key.
Coverage modification and enhancement as profession and the members evolve is key as well. Ultimately, the
added value to the member is what is going to make this program.

Step two, I think Peter touched on it too and Joe has as well. Essentially, as a professional, there should be a
basic personal liability coverage for all members, to protect the public, to protect the members and to make sure
that eventually this is something that, like other professions, will likely be implemented or should be at least
seriously discussed.

So I thank you very much. I think we have done in good time and I think we have left some time for
questions. Joe.

Moderator Nunes: Okay. If there are any questions, please come to the microphone, say your name, and then
ask your question.

But just before we do that, Peter and I were trading notes while Alexis was talking about limitation of liability.
I know a lot of practitioners in their contracts put a limitation in with their client. And I just wanted to give Peter
one shot at answering the effectiveness of that approach.

Speaker Manderville:The courts, they hate them and they will only enforce them if both sides have legal advice,
both sides were more or less of equal bargaining power. The claim for loss falls clearly within the limitation. If they
can wiggle around it or out of it, the court will do that. And it is only enforceable, of course, against the party with
whom you entered into the arrangement. If any third party says I have sustained this loss, the fact that you have
limited your liability to $100,000, let us say with Joe, doesn’t help you, the third party. And lastly, the clause itself
has to be clear and unambiguously applicable to the situation, otherwise the courts will say well, you know, thanks
for trying to draft that, but this person has lost $1 million and we are not going to respect the fact that you tried
to cap it at half a million.

Mr. Harry Satanove: I am Harry Satanove. Peter, in your presentation you mentioned several times about investment
advice and the exclusion of that. Probably about 40 per cent of my practice is what I refer to as investment consulting.
I help my clients select long-term asset mix, I help them review broad asset classes such as real estate and mortgages

and hedge funds and I help them select specific investment managers to manage each of those individual categories and
I review the investment performance on a quarterly basis for a number of my clients. Is any of that investment advice?

Speaker Manderville: Very very grey, perhaps charcoal. You said you have investment advisors who come in to
the meetings, right?

Mr. Satanove: I don’t advise my clients on picking certain stocks and bonds —

Speaker Manderville: You do not?

Mr. Satanove: I do not.

Speaker Manderville: Okay.

Mr. Satanove: I will help my clients conduct a search for an investment manager, so we might have a Phillips,
Hager & North or a Connor, Clark & Lunn come in and I go through a process as a result of which they select
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the investment manager. And such things as looking at hedge funds and private equity and real estate I will explain
to my clients the broad features of these asset categories and how the asset categories might help or might not
help. But I don’t tell them specifically that they should be investing in TD Private Equity or Standard Life Private

Equity or anything like that.

Speaker Manderville: First off, in any lawsuit against you there would be evidentiary issues about, you know, what
did Mr. Satanove advise, what did he not advise and so on and that is where it would be grey. To my mind, you
are greatly assisted by the fact that you have investment managers come in. And I presume your advice to the
clients is along the lines of well you heard from this person and you heard from that person and I recommend you
pursue a relatively balanced mix of investments and don’t throw it all into Bre-Ex or something similar. And in those
sorts of situations the policy exclusion is geared to excluding claims alleging that you made representations as to
the performance of an investment.

So if you are not saying the magic words of this looks like a good investment, I think you should do it, as opposed
to well, you heard from that investment manager and based on what he or she is saying, that sounds like a sound
thing to do, then I think you are okay.

Mr. Satanove: Well, what about something a bit broader, when I tell a client that private equity is something that all
the big funds are going into, I think it is a good asset category to go into and I think it is something you should consider.

Speaker Manderville: And then do you go on to say and we will get an investment manager to come in and talk
with you about it and see how you want to go?

Mr. Satanove: We will then conduct a search, I will bring in three or four investment managers providing private
equity and if you like what you hear then you may select one.

Moderator Nunes: Alexis, I am just wondering if you want to try —

Speaker Tertulliani: Well, I will jump in. I just wanted you guys to get that out of the way. And the reason I was
going to jump in is we had first-hand experience on two cases with these exact operations. Everything has been
disclosed to the underwriters and I think the key point in the underwriters’ minds saying we do not want to cover
somebody saying buy — RBC should be 20 per cent of your portfolio, TD should be 15 per cent, X, Y, Z stock
should be 20 per cent and so on and so forth. That is something that is not to be covered on a ProAct policy.

But part and parcel with a lot of pension work is drafting guidelines on pension investing, reviewing various
asset class mixes, reviewing — I mean, when you get into beta analysis and so on and so forth and just looking at
market risk and return and trending this type of thing depending on asset class, this is something that was disclosed,
this is something that has been discussed with the underwriters and the underwriters are 100 per cent comfortable
that this is within the scope of the coverage.

Speaker Manderville: Yes and I think as I listen to it I personally have kind of looked at that area and taken three
giant steps backwards to just absolutely make sure, because my insurance coverage has always really explicitly stated
don’t give investment advice. And so before I sort of debate whether it is or isn’t I have just sort of backed away.
But one of the things I think certainly you want to do is describe the nature of the services you provide very clearly
to your insurer when you are getting the insurance so that they can’t turn around and say oh well, you know, I think
the guy who just gets a policy and says I am an actuary runs the risk of running afoul of that exclusion because I
think anyone can debate whether an asset mix discussion is investment advice or not and so I think you could lose.
So I think you are better off laying out for that insurer in advance we do this type of advice and let the insurer become
comfortable with that it is not excluded before you get to the claim stage.
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Speaker Tertulliani: Yes. And if I can just add one thing. Most of these, at least the ProAct policy, it does work out
that the application forms part of the policy simply because there is a description of operations in the application
form. And the key to that is that the policy actually refers to the operations declared in the application form. As long

as the activities are declared and as long as the underwriter has accepted and issues the policy with that application
it is something that you need to be fully comfortable with.

Speaker Manderville:The way you have described it, Mr. Satanove, I think you are probably okay. Your problem
will be when the investment performance is not so good and someone’s memory becomes foggy about who said what
and it becomes Mr. Satanove who recommended this investment as opposed to the investment manager who came in.

Mr. Satanove: Okay, thank you.

Mr. Benjamin Marshall: Ben Marshall with RBC, and that 20 per cent allocation was a good recommendation.

(laughter)

I have a question for Peter. I actually would just like to ask you to talk a bit about the role of the rules of professional
conduct and the standards of practice of the CIA and just to give a little bit of context to the question. I have been
an actuary for many years before becoming a lawyer. I am now back primarily into actuarial practice. But as an
actuary I had always viewed the rules and the standards as an important source of guidance and essentially as a shield
as well against professional liability from a discipline standpoint.

But having spent a few years in Bay Street practice just upstairs from you I have seen a new light on the standards
of practice and the rules of professional conduct, in that I have seen them used quite frequently as a sword rather
than a shield. And in the context of civil litigation I think that they are viewed differently than in the professional
discipline process, because in a professional discipline process you are dealing with peers who understand the nature
of actuarial work. In civil litigation, you are dealing with people who may have — the judge may have no knowledge
of the actuarial profession or what is entailed.

SpeakerManderville:What you were going to say is you are dealing with lawyers who really don’t understand anything.

(laughter)

Mr. Marshall: Well, no, no. But I guess the challenge I have seen is that the judge or arbitrator will rely on expert
witnesses. But what I have seen is that there are expert witnesses on both sides with radically different interpretations
of what is intended or implied by the rules of professional conduct and the standards of practice. So I would just
like to get your input on those issues.

Speaker Manderville: I am sorry, I didn’t catch your last name.

Mr. Marshall: Marshall.

Speaker Manderville: Okay, Mr. Marshall, I agree with you that we lawyers in civil suits like to bend things to
shape our needs at a particular time and the standards of practice and the rules of practice are typically, in a defence
context, well look, how can you say Jane acted inappropriately, she abided by her profession’s guidelines and code
as to what she is supposed to be doing. You are not alleging she fell outside them, she is fine. You have no valid
claim against Jane. But you are quite right, civil cases, criminal cases too, we overuse experts in the courts nowadays.
We run off to an expert for every conceivable thing, both sides do it. Generally, the experts aren’t nearly as objective
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as they used to be 25-30 years ago. You know, the most glittering example is in the criminal context where a
psychiatrist will seemingly say damn near anything about the accused and their inability to have formed the capacity
to commit the murder despite being just fine to do about everything else. And so they are bent to suit your needs

on a particular day.
Generally speaking, you should, all of you, take comfort if you have abided by those guidelines and by the

code, you should all take comfort that, look, I cannot be successfully sued if I haven’t breached that. If I am going
to be successfully sued by that you are going to have to say the entire profession’s guidelines are wrong. It is a little
like a product liability case where if you are going to say the product is defective, but I made it to sort of market
specs, then you have to say the entire market is negligent and that is awfully hard to prove and very few courts will
go there unless you, as the plaintiff ’s counsel, put forward very cogent evidence that the entire standard is lax. I would
feel a great deal of comfort if I were you if you can say clearly I fell within the scope of what is permitted.

Mr. Marshall: One comment though about that is need to be able to demonstrate to clients and provide the
evidentiary basis.

Speaker Manderville: Oh, absolutely right, absolutely right. And if it is unclear and grey that oh maybe the
clause means this or maybe it means that, then you are going to have experts debating what it means.

Mr. Marshall: … practice in the actuarial field is that actuaries tend to be curiously lax in documenting, at least
in the company context, some of what they have done. I guess what I am saying is normally looking to — the change
of perception I have seen is that if the standards can be used as a sword in a civil litigation process, that in that civil
litigation process the documentary evidence is crucial to being able to demonstrate … [spoken off microphone]

Speaker Manderville: And just because you are off microphone and they may be recording this, I will just say
that out loud again for everyone. What Ben is saying is that in order to gain the shield of the standards and the
rules of professional conduct you have to have some decent documentation to show that you met those standards
and not just wander into a defence situation saying well, I think I did.

Mr. Michael Hawkins: Michael Hawkins. Question on the discussion on the defence, controlling the defence and
the insurer being able to replace your defence. It can be in the other direction I guess, that you are not comfortable
with the defence that the insurance company is providing or you may feel that the insurance company doesn’t really
care because they are going to blow through the limit anyways. If you want your own defence and to control that
and they still want to control, do you end up with two defences or how does that work?

Speaker Manderville: What do you want to pay for? I can tell you that the insurer controls the defence in large
measure because they control the purse. And they are saying we will fund your defence but we might consult with
you a little bit about who the defence lawyer is and we want you to be comfortable with that person, but if we are
covering you and we are paying the defence cost and we are paying any damages awarded at the end of the day, it is
going to be our choice of counsel and you may not agree with how we conduct the defence and if you don’t agree
— because, let us say we want to settle it for $100,000 and you know damn well I didn’t do anything wrong, I want
to defend it and I want to clear my name. Alexis may tell me I am wrong, but in my experience insurers view things
very differently than you do. The claim against you is very important to you. The insurer thinks, well it is one of
500 I have got this week and the best file is a closed file. That is a reality you will face or could face.

And if you disagree with how the insurer wants to conduct the defence or if the insurer wants to settle it for
say $100,000, one thing you can do is say, well I don’t accept that. And the insurer will say, well fine, Mr. Hawkins,
we will put up the $100,000 and we will withdraw and you defend the rest of it on your own. And then you have
to decide, well how important is it to me?
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Mr. Hawkins: Okay. Is it the person making the suit against you, do they have some recourse there because I am
telling my insurer to take the hike and they are interested in getting the $1 million liability from the insurer?

Speaker Manderville: Well, the insurer won’t do that withdrawal unless plaintiff and insurer have agreed to the
$100,000 and you say, no, no, no, I don’t care what deal you have cooked up with the plaintiff, I want to defend

my good name and I don’t accept that method of resolving the claim. They would only withdraw if that has been
determined to be a means to get rid of the claim. So if the plaintiff is saying I won’t accept $100,000 — that issue
doesn’t arise. You may still be dissatisfied with the way the defence is being conducted, but they won’t have a basis
to withdraw.

Speaker Tertulliani: I think, to add onto that, I think Peter started out saying your broker is your friend and I
think that is accurate. The adjuster isn’t your friend until they are on line where they have given you the letter that
says we are going to work with you and defend this. But even then, the adjuster representing the insurance company
I wouldn’t say is your friend. They are an acquaintance with a lot of money in their pocket and they might be willing
to share some of that money with you because they like you a bit and because you have had a long relationship.
But I wouldn’t say they are your friend. I don’t think that they are out necessarily to solve all of your problems in
your absolute best interest considering, you know, your reputation, etc. They are interested and, you know, it is
not even a joke, it is posted on the cubicle of every adjuster, is that the best file is a closed file.

And so if they, if someone comes a day after the claim is issued and says, look, I mean let us just plead this
thing out for $150,000 and they are thinking that is kind of a best case — I mean, if all parties can come to an
agreement the insurance company is all over a settlement. What happens, as Peter will tell you, is lawyers take a while
to warm up to an agreement on where we should settle, because they start out at zero with one guy and $10 million
with another guy and it takes a while for people to jockey and do discovery and figure out what is really going on
here. Where you might know from the day one what is going on, it might take the lawyers a couple years to figure
out what is going on and come to the conclusion.

(laughter)

I am speaking from first-hand experience, so Peter is not offended. No, and I am not saying —

Speaker Manderville: Thanks for that ringing endorsement.

Speaker Tertulliani: — I am not saying because they are not intelligent enough, no, I mean, it is amazing. But,
you know, you would think that you had the only file that the lawyer is working on. But again, the lawyer has two
dozen files that he is working on and you got to get a date where you and your lawyer and the plaintiff ’s lawyer
— and God forbid you have got two co-defendants, because then their lawyers have to be able to get there at the
same time.

Mr. Hawkins: I guess it is not crystal clear to me yet from the answer. I do have a right to defend myself, to have
my own counsel —

Speaker Manderville: You do, yes.

Mr. Hawkins: — and there is no way that the insurer, regardless of whether they are agreeing to a settlement or
not, they can force me to take their counsel?
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Speaker Manderville: Yes. The insurer cannot ram a settlement down your throat and say you have to take it. All
they can do is say, look, we can resolve this claim against you for $100,000, that gets us, the insurer, off the risk.
If you, Mr. Hawkins, refuse to accept it, you are free to go ahead at your own cost.

Mr. Hawkins: And if there is no settlement at that stage, is it possible you would have two defences?

Speaker Manderville: Well, if you get into a conflict with your insurer —

Mr. Hawkins: Yes.

Speaker Manderville: — you can have a situation where you have your own counsel and the insurer has its own
counsel and it depends on the situation, this can get complicated. You can have a situation where the insurer is
obliged to pay for both sets of counsel.

Mr. Hawkins: And just another question. We talked about the discipline and coverage when you are subjected to
discipline. If you are making the complaint do you advise to get a lawyer before you make the complaint? And if
the actuary that you did the complaint against, if they sue you back for damages does the policy cover that?

Speaker Manderville: Okay so —

Speaker Tertulliani: I didn’t quite get that.

Speaker Manderville: — you are the complainant.

Mr. Hawkins: I am the complainant. Should I hire counsel before I make the complaint and then the risk is if the
complaint — the person I made the complaint against comes back to sue me for the complaint, that I have damaged
them. Do I have insurance coverage for that?

Speaker Tertulliani: Well, I would say — I mean, it is not an actuarial error and omission. In fact, it is actually
more a —

Speaker Manderville: Defamation.

Speaker Tertulliani: — probably a defamation, personal injury type of thing. So your commercial general liability
policy possibly has that coverage in it.

Mr. Hawkins: But not this policy?

Speaker Tertulliani: No, no. This is really for actuarial activities.

Moderator Nunes: I don’t know — and Tina happens to be in the back corner — I don’t know, has that ever happened
that an actuary that has had a complaint lodged, you know, through the CPC has suddenly sued the person doing
the complaining?

Tina Hobday: Do you want me to ?? (off microphone)
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Moderator Nunes: Yes. Can you? And then, I guess the corollary to that is doesn’t Rule 13 kind of exonerate the
actuary for making that report? Like, you are required to, as your professional obligation, make that report. So how
could you then be sued for making that report?

Tina Hobday: Well, I guess the first thing that I can say exactly, Joe, as you just said, under Rule 13 you have an

obligation to, first, try and fix the problem with the other actuary if you come across somebody who has not followed
the rules or not followed the standards. Then, what you would have to do is, assuming the person didn’t rectify,
then you would go to the CPC and you would file a complaint.

To answer I guess Mr. Hawkins’ question about would people typically hire a lawyer before filing the complaint?
The answer to that is no, because you have got an obligation, this is just a regular thing that happens on a daily
basis. Typically, as far as I know, people don’t hire lawyers before they go in and file a complaint against somebody
else. As to whether it is covered by the insurance or not, I think Alexis has pretty much dealt with that question.

And in terms of has this happened before where somebody has then had it come back at them for some kind
of defamation suit, the answer is no. To my knowledge, that has never happened. I guess the reason for that is probably
just a practical one. I mean, if you are ultimately found guilty of having breached the rules of professional conduct,
well then there is no defamation because the person was right. And if the person is wrong and there is nothing going
on, well the system is protected in terms of confidentiality. Because the whole process, until there is a charge and
until it gets really serious and until the Committee on Professional Conduct is convinced that you have done
something wrong, the whole process is confidential. So if you have done nothing wrong and the complaint is frivolous,
it will remain confidential and therefore you are not going to be exposed to any kind of defamation or any kind
of damages as a result of that.

Speaker Manderville: Just one thing to add, Mr. Hawkins. If you have a typical commercial insurance policy that
would cover your building for fire and property damage and so on, the liability portion of that typical policy has
protection for what is described as personal injury as distinct from bodily injury. And personal injury typically includes
allegations of defamation. So you may have insurance to protect you against those things.

Mr. Gordon Lang: Gordon Lang, I have got a very short question, because time has pretty well run out. The step 2,
the potentially basic personal liability insurance that Alex mentioned earlier, is that the type of coverage that the
CIA might provide on a self-insured basis by, for example, adding a couple hundred dollars or whatever a year to
our fees rather than going out and each individual sort of doing their own thing with the insurance?

Speaker Tertulliani: I think I am probably the best person to answer that. I will share my view with you and I
will tell you that the Board really hasn’t looked at this yet, because I haven’t taken it to them yet other than to say
that one day we are going to talk about this. But I think you are right, Gordon, that there probably is a mechanism
at some stage where everyone is covered for $250,000 or $500,000 of coverage and there is an extra $350 on their
dues and it is just collected with your dues and so that whole thing goes. But even that, many actuaries who feel
that they have zero exposure to any liability and any circumstance, there is some buried actuary at Manulife and
Manulife has such deep pockets and guarantees to protect them for their entire life, they might see that as a $350
dues increase. So I don’t think that it is necessarily on the radar screen in the short-term.

But I think there is clearly some logic around bulk purchasing. When we set up this plan we looked at it and
we said we could try and go to the Board and try and have like a mandatory type program where everyone is in
and will have — like, you know, you think the debate in voting yesterday was tough on these miniscule bylaws,
let us talk about tripling the dues and then we will have fun.

So we just concluded as a Committee that we needed to go down this voluntary road, we need to build a case
history, we need to, in particular, get coverage for people that haven’t been able to find coverage. And I think there
is an evolution where that discussion is coming, whether it is in 2008 or 2012, I don’t know.

PROCEEDINGS OF THE CANADIAN INSTITUTE OF ACTUARIES Vol. XXXVIII, No. 2, June 2007

LITIGATION AGAINST ACTUARIES AND LIABILITY INSURANCE 17



Mr. Lang: It is funny you mentioned Manulife, Joe, because when Confed. went under, of course it is still a matter
of opinion whether it should or not, I thought Manulife might be the next one because they had so much in the way
of property investments at the time and Confed., where it was substantially damaged by property investments. I just

wonder today if in fact these actuaries shouldn’t have some personal coverage, because you never know.

Speaker Tertulliani:Well I think certainly and it was funny because we, you know, Rob Brown hosted a little thing
for alumni of the University of Waterloo last night and we were up there and there was some young kid that just
got his fellowship. And I was talking with another actuary I have known for 20 years and he was talking about the
session we are doing today and the young kid looks at me and says, “Gee, do I need insurance?” And I said, “That is
a great question, you better go find out.” Because I think that there is — and I was being a smartass to a certain
degree — but I think there is a complacency and a comfort among people that are employed by large employers
to make the leap that well, of course, I am somehow protected or covered.

And I don’t know, I don’t think Mel Norton is here today and I do not have any factual information how it
worked out for him. But he had quite a few things going on at once and Peter can offer the opinion that it should
have never happened the way it did, but he had a lot of stuff going on. And it is not clear to me that his company’s
insurance — my insurance policy won’t cover criminal acts so, you know...

Speaker Manderville: Very few do.

Speaker Tertulliani: So I don’t know how it turned out. But all I am saying is that you might think your employer
is going to backstop all of your legal costs, but I think you want to kind of figure that out regardless of who your
employer is.

Mr.Marshall: Ben Marshall again. It is just in relation to the question of mandatory coverage. One other consideration
besides the large numbers like you were talking about and the misguided notion that employers necessarily will
cover you. There has been a lot of talk in recent months and years about making sure that the actuarial profession
is viewed as a profession rather than as a trade association. I think if you do a comparative analysis of what is required
for mandatory coverage for a professional liability in other professions that would add to the argument of adding
it for the actuarial profession.

Moderator Nunes: Well, I appreciate that comment. I mean, I know that I have that sentiment and I know that
there are a number of other people that do. I think what is amazing about the actuarial profession in my experience
is that we never get consensus on anything. So I am sure that if we post on the website tomorrow morning we are
heading in this direction, the general list will light up with dissent.

(laughter)

And the other thing is, I find anyway, and I don’t mean to be harsh, but I think as a group we are notoriously picky
and fussy about keeping costs down. And so we work ourselves to the bone as volunteers instead of paying an
extra $100 in dues and having like a paid staff person to take care of a lot of stuff that really is well below the expertise
that we should be contributing as a volunteer, but that is how we do it.

You know, I mean, I have been in Board meetings where people are nervous about having the dues go over
$1,000. I mean, to me, if we all had some coverage and our dues were $1,500 or $1,800 but it just kind of took
care of it and it was bulk purchasing I would be there. But I would be interested for people to start to instigate
this discussion in the hall and in the greater membership and see where we end up in the next few years.
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Speaker Tertulliani: And I do agree with you, obviously. We, at Morris & Mackenzie, we do business also with
other professional associations and, typically, there will be a requirement to supply proof of insurance. You don’t
necessarily have to purchase that insurance directly through the association, although some of them do function

that way to avoid the administrative hassles. But I have yet to see or I seldom encounter a professional association
that does not have at least some sort of minimum professional liability insurance requirement.

Moderator Nunes: We have reached just past 12:00, so I think we are done. If people have a couple more questions,
that is fine, and if you want to come up and chat for a few minutes. All three of us have a flight out shortly, so we
are not going to stay too long.

Speaker Tertulliani: We are running to the airport.

Moderator Nunes: But thank you for your time and your questions and I hope something good came of this.

Speaker Tertulliani: Thank you for your attendance.

(applause)
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