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MEMORANDUM 

 
 

TO:   All Fellows, Associates and Correspondents of the Canadian Institute of Actuaries 

DATE: February 23, 2003 

FROM:  H. Wayne Woods, Chairperson, Task Force on the Division of Pension Benefits Upon 
Marriage Breakdown 

SUBJECT:  Report on the Division of Pension Benefits Upon Marriage Breakdown 

This report is the result of many years of discussion within the Institute and presents a position the 
profession suggests should be looked favourably upon by all jurisdictions in Canada. It provides the 
parties with an option to effect the equalization of all non-pension assets, and a fair, independent 
equalization separately of pension entitlements. Alternately, it would allow the plan member and the non-
member spouse to let the member retain 100% of the pension, and effect equalization with other assets.   

This report presents what is called the Deferred Settlement Method (DSM). It is crafted so that on 
marriage breakdown, the Plan neither gains nor loses any “actuarial value”. Moreover, it is crafted so that 
the added administrative burden on a Plan is minimal. Equally importantly, it ensures that the parties to 
the marriage can divide pension entitlements on a fair and equitable basis. Each party would receive equal 
value related to the period of marriage, and receive such value with identical rights and constraints 
(locking- in, lifetime pension, options to select the “form” of choice, rights to appoint a beneficiary, etc.). 

The DSM has been introduced in Nova Scotia legislation, is proposed by Manitoba under current reforms, 
and strongly resembles the approaches applicable in British Columbia and Newfoundland. As such, it 
already has the endorsement of a number of jurisdictions. The Institute plans to urge other jurisdictions to 
legislate the availability of the DSM, with the objective that ultimately, it could be used for all Plans and 
Plan members throughout Canada.  
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SECTION I 

HIGHLIGHTS 

1. Purpose 

The Institute has prepared this paper to contribute to the ongoing discussions about the division of 
pension benefits on marriage breakdown. In this paper, we have expressed our professional views and 
have presented our recommendations. These recommendations are intended to provide an alternative 
equitable approach to the division of pension benefits upon marriage breakdown, consistent with sound 
actuarial practice. The Institute acknowledges that it will be a monumental task to change the existing 
legal processes, given the current mix of case law and/or regulation, in order to achieve a uniform 
approach across various jurisdictions. The Institute also acknowledges that before any change can be 
implemented, further refinement in the details of applying the proposed approach will be required. 

Notwithstanding these constraints, the Institute believes that, if we want to provide an alternative  
equitable method for the division of a pension benefit which depends on future contingent events, 
the adoption of the proposed approach will go a long way to meet that goal. This alternative 
method or approach is called the “Deferred Settlement Method” (DSM). 

2. Main Recommendations  

The main recommendation of the Institute is that an alternative pension division method be 
adopted under pension and family laws for marriage breakdown purposes, which achieves the 
greatest degree of equity between the Member and the Non-Member Spouse (NMS) without 
changing the financial obligations of the Plan. The most important principle is to achieve a 
division of a defined benefit (DB) pension entitlement that provides the Member and the NMS 
with a fair and equitable share. The Institute believes the method that should widely be adopted by 
Members, their spouses and all stakeholders should be the method that achieves the highest degree 
of equity possible, while respecting the underlying wording and philosophy of the various Family 
Law Acts. A method similar to the proposed DSM method set out in this paper is in effect in 
British Columbia, Newfoundland, and Nova Scotia. Manitoba has put forward proposals to change 
the Pension Benefits Act which would adopt a method very similar to the DSM method.  

The greater the degree of uncertainty underlying a pension division, greater is the chance of 
favouring one spouse at the expense of the other. The highest degree of equity will be achieved if 
as many of the unknown factors as possible are eliminated. Seldom will any actuary, lawyer or 
judge, or even the Member know at the time of separation when, or if, the Member will actually 
retire. Therefore, by delaying the pension division to the Member’s actual date of retirement, death 
or termination of employment, greater equity will be achieved because at that time, the actual 
benefits become payable in accordance with the Plan’s provisions. When the Member elects to 
retire early, any additional pension payable in accordance with a Plan’s early retirement provisions 
will become known and can, therefore, be accurately split. This is achieved with the DSM. 

The Institute believes that such a method should be available in all jurisdictions at least as an 
optional method for the Member and NMS, to receive an equitable share of the Member’s pension 
acquired during the period of marriage.  

The Member and NMS would retain the right to settle the equalization using other methods, including 
lump-sum equalization from other assets or the Plan, if available. The DSM could be used where these 
other methods fail to achieve the desired level of equity to the NMS and the Member, or where these 
other methods are not financially viable, or not practically available. 
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3. Deferred Settlement Method 

Consistent with its main recommendation noted above, the Institute has developed the Deferred 
Settlement Method (DSM). The Institute considers the DSM to be an improved and totally 
consistent method for the division of defined benefit pensions on marriage breakdown. 

4. Report 

This report includes: 

• A description of the inconsistent treatment in different jurisdictions; 

• An acknowledgment that pension assets have unique characteristics and, therefore, may 
warrant different treatment than other family assets; 

• Principles on which any pension credit splitting method should be based, such as: 

• Achieving the greatest degree of equity possible between the Member and the NMS by 
minimizing the degree of uncertainty resulting from assumptions about future unknown 
events, when dealing with an individual Plan Member (such as the Member’s retirement 
age); 

• Not changing the overall Plan costs when splitting pension credits on marriage breakdown;  

• Guaranteeing the payment of the respective pension entitlements to both the Member and 
the NMS (i.e., the administrator assumes a trustee’s role for the Member and the NMS with 
respect to their respective future pension payments, and both parties deal separately with 
the administrator but not with each other); and, 

• A description of the DSM, as an optional method for dividing pension assets on marriage 
breakdown with examples of how this method would be applied. 

This paper does not elaborate on the other means by which pension benefits may be 
valued and divided, other than to point out that the present methods are not consistent 
across Canada and further refinements are necessary in virtua lly all jurisdictions. The 
Institute highly recommends the DSM and wishes to assist in the development of methods 
and processes which will lead to a greater degree of equity and uniformity across Canada. 
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SECTION II 

INTRODUCTION 

The Task Force on the Division of Pension Benefits Upon Marriage Breakdown’s mandate and 
membership 

In April 1996, the Executive Committee of the Canadian Institute of Actuaries approved a mandate for 
this task force to “catalogue the current situation and identify and clarify issues of equity, both between 
parties and Plan, and between Member and nonmember spouse (NMS); to comment on the pros and 
cons of each situation and record problems that must be overcome to effect resolution; and to involve 
external experts as resources, address uniformity and propose possible solutions and/or models, 
including necessary changes to current legislation and/or regulations.” 

The task force’s membership is composed of actuaries with broad experience in actuarial evidence and 
pension consulting, plan administration, pension regulatory work, and the valuation of pension 
entitlements on marriage breakdown for lump-sum equalization payment purposes. It includes actuaries 
practising in all geographic regions and most jurisdictions. This paper is the end-result of the work of the 
task force. The members of the task force are: 

• Susan D. Chortyk (British Columbia) 
• Denis Guertin (Québec) 
• Mel Norton (Ontario) 
• Charly Pazdor (Manitoba) 
• Alfred Schorath (Alberta) 
• John Tarrel (New Brunswick) 
• Elliot Trottier (Ontario) 
• H. Wayne Woods (Chairperson) 

Background 

This report is the end-result of the work of the task force. Two draft papers were issued in 1997 and 
1998 and were distributed to the Members of the Institute, as well as to certain other interested persons 
outside the profession. Numerous sessions were held during the Institute’s general meetings over the 
past years. As a result, the task force received considerable input and comments including written 
submissions from a major pension consulting firm and from individuals. The task force has considered 
this input in compiling this final paper. The recommendations and material in this paper have the 
unanimous support of all task force members, even though members have different views on some 
aspects of certain contentious issues. The members of the Institute also have divergent views on aspects 
of these contentious issues. 

The current situation regarding the division of pension credits on marriage breakdown in Canada is very 
complex. In some jurisdictions, a Pension Benefits Act (PBA), or equivalent (such as the Matrimonial 
Property Act, the Federal Pension Benefits Standards Act, etc.) specifies a method of division. In others, 
the PBA is either silent or provides no guidance. All Common Law jurisdictions have a Family Law Act 
(FLA), or equivalent, which addresses the question of the division of assets at settlement date. These acts 
may or may not make specific references to the pension asset. Most, if not all, jurisdictions have a court 
precedent involving an “if-and-when” split. Section III includes an overview of the legislation governing 
the division of pension benefits in Canada. 
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The complexity of legislation and case law is the result, to a significant degree, of the complexity of 
pensions in general. Defined benefit (DB) Plans, in particular, pose special challenges. 

A pension and/or its value is not as easy to divide as most other assets. It is a simple task for most 
actuaries practising in this area of specialty to demonstrate that any given method of splitting a pension 
or its value, which might be viewed as equitable in one situation, may prove to be grossly unfair in 
another. The Institute is aware of many cases where minor differences in circumstances lead to radically 
different results. In one actual case, the date of separation was within one month of the date at which the 
Member spouse became eligible for subsidized early retirement. The result was that the value to the 
NMS was determined to be significantly less than 50% of the value that would have been calculated had 
the date of separation been only one month later. This shortfall in value was not included in the 
judgment, even though the Court was aware of the fact and had dealt with the case long after the actual 
retirement. 

A literal reading of most FLAs could suggest that, generally, all assets, including pensions, are to be 
valued using a value-added termination method, with the Member retaining ownership of the pension, 
unless benefits are explicitly assigned to the NMS. Nevertheless, case law and pension legislation have 
often taken a different approach. The Supreme Court’s decision in Best vs. Best would seem to highlight 
that fact (see subsection below). Further complication is that, in most jurisdictions, a court cannot make 
an order that binds a Pension Plan. Often, the pension can be of sufficient value where, effectively, it 
means that it simply cannot be shared by assigning other assets. Access to the pension is ultimately 
required in these situations. 

The Canadian Institute of Actuaries’ Standard of Practice for the Computation of the Capitalized Value 
of Pension Entitlements On Marriage Breakdown for Purposes of Lump-Sum Equalization Payments 
soon to be consolidated within the overall consolidation of standards of practice does provide some 
guidance to the profession and to the public on the correct way to value the pension benefit. This 
standard, however, is not designed to offer guidance with respect to the division of pension assets (i.e., 
the proper proportion to allocate to the NMS). 

The main purposes of the Standard are: 

• to mandate the report contents;  
• to specify the economic and demographic assumptions;  
• to ensure that the full range of potential values are presented consistently and with consideration of 

applicable case law;  
• to provide full disclosure of Plan terms and business relationships; and  
• to remove, as much as possible, biases that may apply in any adversarial situation. 

There are differences of opinion in both the legal and actuarial professions about the proper valuation 
method for a pension asset. Plan Members and Plan administrators are even more confused by the 
application of the law and/or actuarial expertise to this situation. In many cases, this confusion has meant 
that lawyers, Plan Members, and NMSs have relied on calculations by Plan administrators where it is 
inappropriate to do so. This is often the case, for example, for Plans registered under the Federal PBSA 
(1985) where administrators will permit assignment of pension assets to the NMS, but where the 
administrators will also determine the amount of the residual benefit. 
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Case law has shown that virtually identical circumstances in two different jurisdictions can lead to 
radically different pension values. In many cases, these differences cannot be explained by differences in 
the FLAs. Reasoned judgements in trial and appeal decisions in different cases demonstrate that there 
are valid arguments for diametrically opposed positions. The results are even more confusing when the 
values obtained from the application of certain legislation providing for lump-sum payments out of 
Pension Plans are included in the comparison. A further difference is highlighted when the PBAs, which 
generally mandate a literal termination of employment basis, are compared to the Pension Benefits 
Division Act (PBDA), which governs the transfer of assets from Pension Plans for employees of the 
Federal Government (including Armed Forces, RCMP, etc.) and provides a value determined on a 
“modified-projected” termination basis. 

The purpose of making a lump-sum available from certain Plans, notably those federal Plans covered by 
the PBDA or some Plans registered under the PBSA (1985), is not to provide the correct value, but 
simply to provide a source of assets with an appropriate reduction in the Member’s benefit. The fact that 
the purpose is not to supersede the method of calculating the amount or value of benefits earned during 
the marital union is often lost on Plan Members and their lawyers. As a result, in many cases, these 
values may be used inappropriately. 

The approach taken in British Columbia, Newfoundland, and Nova Scotia stands in contrast to those in 
other jurisdictions - setting up the NMS as a limited Member of the Pension Plan, entitled to a share of 
the pension benefit at some future date. Manitoba has recently put forward proposals to change the 
Pension Benefits Act and Regulations, using an approach very similar to the DSM approach 
recommended in this paper. 

Although it is not a Pension Plan “valuation,” the credit-splitting provisions of the Canada Pension Plan, 
where a share of the benefit can be assigned to the spouse, demonstrates another variation in treatment. 

The Supreme Court Decision in Best vs. Best 

On July 9, 1999, the Supreme Court of Canada released its written decision on Best vs. Best. This case 
dealt with the method of valuation of a pension benefit on marriage breakdown of a couple in Ontario. 
The Court acknowledged the differences in valuation method and the inconsistent way other courts have 
valued pensions. The Court ruled that “generally speaking, the pro rata method (of pension valuation) 
yields a valuation of a defined benefit pension that is fairer than the valuation produced by the value-
added method.” Effectively, the Court determined that the pro rata method of pension valuation achieves 
a more equitable division of assets between spouses where it involves a defined benefit Pension Plan. 
The Court held that the pro rata method was preferable because it involves less speculation than the 
value-added method. It did not hold that the pro rata method should apply in all cases, but only where it 
provides the most equitable method of valuing the pension (for example, defined contribution pensions 
may be more properly valued using the value-added method). The Court did not state how the issue of 
equity would be addressed when dealing with the situation where one spouse was a member of a defined 
benefit Plan, and the other spouse was a member of a defined contribution Plan. Finally, the Court left 
open the possibility that other methods of dividing the pension asset may be more appropriate, 
depending on the circumstances. 

While it is not the purpose of this document to review the full judgement in this report, the Institute finds 
it significant that the Court made the point that specific legislation is needed to deal with pension 
benefits outside of the general property division regime. The Institute endorses the notion that legislative 
clarity and consistency regarding the valuation and division of pensions is highly desirable. 
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Goal of “Ideal” Method of Pension Division 

The goal of the Institute is to propose an alternative pension division method designed to be equitable to 
(i.e., protect the interests of): 

• the Member 
• the Non-Member Spouse (NMS) 
• the Plan (and its other Members) 

A further goal is to propose a solution that all Canadian jurisdictions can make uniformly available as an 
option to the parties.  

After much deliberation and discussion, the Institute’s position is that any pension division method 
which might be adopted universally as an option must be developed without regard to the specifics of the 
current legal framework surrounding pension division. Finding the right balance to be equitable to all 
parties is a significant challenge in itself; to try to do so with the overlay of existing legal work seems to 
be virtually impossible. 

A major aspect of the challenge to achieve equity results from the fact that there are a number of unknowns 
in determining the pension benefit and/or its value. Any use of assumptions (actuarial or otherwise) in the 
valuation process will simply ensure that, for a given individual’s situation, the calculation will ultimately 
be wrong. This leads to a position that, by eliminating unknowns in the valuation and/or pension division 
method, the process should be more accurate and more equitable to all parties. 

Pensions are “Special Assets” 

It is the position of the Institute that pensions, especially DB pensions, warrant unique treatment under 
property division because pensions are special assets - they are unlike most other family assets. Some 
features of pensions that distinguish them from other assets include: 

• The benefit is generally payable in the future, and the benefit level is often unknown until that later date. 
• Pensions, at least during active Plan membership, are generally not marketable. 
• Pension benefits are locked-in (i.e., access to them is severely restricted, particularly during the pre-

retirement period). 
• Pensions are not assignable, except notably to a NonMember ex-Spouse (i.e., the NMS has such 

rights with regard to a Member’s benefit, and no one else does). 
• The value of the pension benefit credit can vary greatly depending on whether it is viewed on a 

projected or unprojected basis. 
• The value of the pension benefit may vary greatly depending upon whether ancillary benefits 

(including subsidized early retirement, and possible ad hoc indexing) ever become payable. 
• The concept of time plays a significant role (i.e., beyond the time value of money) in determining the 

value of an NMS’s share of a pension benefit (i.e., the value of a portion of the total pension benefit 
allocated to a given period of time can affect the value of the portion of the total pension benefit 
allocated to other periods of time). Without the first 10 years of service, the last 15 would be less 
valuable, and/or without the last 15 years, the first 10 could also be less valuable. This is especially 
evident when considering entitlements to ancillary benefits, especially early retirement subsidies, 
final averaging, etc. This leads to the perspective that one may not be able to equitably partition a 
defined benefit pension until it is fully defined (i.e., crystallized to a greater extent at a trigger point 
of death, termination, retirement or Plan curtailment). 

• Pension benefits, when received, will be taxed at a future rate not known in advance. 
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All of this is complicated by the fact that the pension benefit is often one of the two assets of greatest 
value that a couple owns - the other generally being the matrimonial home. Given the unknowns, there is 
a risk of giving up a significant value when addressing the benefit in advance of recognizing the actual 
future outcomes. 

While some of these features apply to pensions generally, many apply to defined benefit Plans only and 
have limited or no application to defined contribution (DC) Plans. The “unknowns” are of greater 
significance in a DB context. 

Other Issues 

There are a number of issues that are of concern to various affected parties that would have to be 
considered in any proposal addressing pension division. These include: 

1. The parties want a “clean break.” If-and-when divisions were designed to eliminate some of the 
unknowns of a future benefit. The NMS was still tied to the Member in that the benefit was paid by 
the Member, and not directly by the Plan. In addition, the benefit generally was payable only for the 
lifetime of the Member (i.e., the NMS’s benefit depended on the survival of the Member, and the 
decisions with regard to the form of pension were often made by the Member). 

2. Whatever the process adopted to apply to pension division, well- informed parties should be able to 
contract out of any default provisions to suit their personal circumstances. They may do this by 
trading other assets, provided there is mutual agreement. 

3. The costs to all parties should be manageable. Plan administrators, as well as the separating couple, 
want to keep costs and extra administration to a minimum. 

4. There should be no value added or lost as a result of the credit split. The NMS should not be given a 
benefit that may not materialize (e.g., the Member may die before retirement, or future salary 
increases may be lower than assumed). Similarly, the total value of the benefit after the split should 
be preserved. The Plan should not gain as a result of what might be termed a “partial termination,” if 
the Member continues in service. 

5. Although there should be no added benefit as a result of the credit split (i.e., the NMS should 
generally not be given a liquid asset where the underlying asset - the pension - continues to be 
illiquid), if the Member has not terminated, retired, died, or the Plan curtailed, the NMS should have 
some limited rights to control access to the assigned benefits. 

In summary, any acceptable method of pension splitting should be, to the extent possible, clear, 
equitable, and determinable. 
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Sharing of Benefits - Not of Value  

The Institute believes that, in many situations, one of the most equitable processes for division of 
pension credits is one where benefits are shared. Processes that are designed to determine a value to be 
shared are much more likely to result in inequities in the long term, even if reasonable assumptions are 
made. 

The Institute’s position is that time is generally the most significant determinant in ascertaining an 
NMS’s share of the pension benefits, at least for DB Plans, where the benefit formula almost always has 
a component which involves time or period of service. This is captured in the standard if-and-when split 
of pensions; and is the underlying theme of the Best vs. Best judgement. It preserves the NMS’s 
assigned share of the final benefits based on the proportion of service accrued while married versus total 
pensionable service. A significant shortcoming of the traditional if-and-when approach is that it does not 
result in what might be viewed as a clean break (i.e., the NMS relies on the Member to pay the benefits, 
and, once the Member dies, the NMS is usually cut off from future payments). 

The other concern with the if-and-when split is that it may be seen as conflicting with the FLAs when it 
appears that pension benefits are to be valued using a termination value-added approach. Notwithstanding 
this concern, it is the position of the Institute that because pension benefits are not like the other assets, 
they need not be valued like other assets. So, it is entirely appropriate to provide a means of splitting 
pension credits, which differs from that used to split other matrimonial assets. This is especially true in 
situations such as second marriages, contingent vesting, or losses from salary increases. 

The Institute, after much discussion, proposes the Deferred Settlement Method as an option. (Note: 
Many of our Members believe this manner of dealing with pension benefits should be the “default” 
option, if the spouses do not agree otherwise). Given recent provincial legislation and court rulings, the 
likelihood of achieving the goal of this becoming the default method in the foreseeable future seems 
remote. Therefore, this method would be used if the Member and NMS are in agreement, and if 
applicable legislation allows. It is expected that this method would then prove popular for those seeking 
an equitable settlement in those situations where other methods cannot satisfy a fair and equitable 
settlement. It would also eliminate the use of the present “if-and-when” settlements. 

The detailed proposal of the Institute on a method to provide an equitable alternative to deal with these 
issues is outlined in Section IV: The Deferred Settlement Method (DSM). 

This method is designed to preserve the total value of the pension, so that the Plan is not at risk. In addition, it 
is designed to produce as clean a break as possible. This will enhance the security of the benefit to the NMS. 
Although the NMS will have to deal with the Plan administrator, the NMS no longer has to deal with the 
Member. All payments come directly from the Plan or an insurer. Finally, the benefit payable to the NMS 
does not depend on the survival of the Member, but rather, is based on the NMS’s own life. 

As described in Section IV, the Institute is of the opinion that a process which assigns a share of the 
pension to the NMS, and where the NMS’s benefit depends on the ultimate benefit payable to the 
Member, may be the most equitable process for all parties under a DB Pension Plan. This would require 
making the NMS a special status or “limited” Member of the Plan. 

The argument for the need for this connection to the Member’s ultimate benefit could be made for a DC 
Pension Plan, but the argument is not as compelling as it is for DB Plans. For a DC arrangement, most 
parties would be hard pressed to see the difference between the account balance in the DC Plan and the 
account balance in an RRSP, although some differences (such as “locking- in”) certainly exist. These 
issues are discussed in greater detail in Section IV, with a recommended approach to deal with DC 
Plans. 
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SECTION III 

CURRENT LEGISLATIVE ENVIRONMENT 

The division of pension benefits on marriage breakdown is complicated in Canada because two separate 
bodies of legislation in most jurisdictions, Family Law Acts (FLAs) and Pension Benefit Acts (PBAs), 
govern division. This matter is further complicated by lack of uniformity on how to handle division in 
each of the FLAs. Some jurisdictions have detailed legislation setting out the method of division, manner 
of payment, and basis of calculation. Other jurisdictions merely state in their legislation that pensions up 
to certain limits can be assigned to a former spouse. Those jurisdictions with detailed pension division 
legislation specify widely differing methodologies for effecting the division. Some require funds to be 
made available from the Pension Plan immediately to effect the settlement, while others specifically 
prohibit such a settlement. Further complicating the issues are different precedents and court decisions in 
various jurisdictions, which often dictate how to deal with the pension division. 

What clearly does not make sense is the fact that a pension benefit can be assigned widely differing 
values depending on what jurisdiction governs the division of benefit. 

Consider a simple example: A male Member joins a defined benefit Pension Plan at age 20. It is a 
generous Plan providing an annual benefit at retirement of 2% of the Member’s final five-year average 
earnings, multiplied by years of credited service. There is full, contractually provided indexing post 
retirement. Furthermore, the Member can retire on an unreduced benefit any time after attaining age 55 
and completing 30 years of credited service. 

Assume this Member marries a spouse two years his junior when he is age 40. At date of marriage, he 
has 20 years of service in the Pension Plan. They separate 10 years later. The Member’s five-year 
average earnings at date of marriage were $40,000, and, at date of separation, were $50,000. What is the 
NMS’s entitlement at date of separation with respect to the pension benefits accrued during the period of 
marriage? To determine the NMS’s entitlement and the value of that entitlement, we require one critical, 
seemingly unrelated, piece of information - namely, the jurisdiction in which the Member resides. 

If this Member resides in Québec, Manitoba (notwithstanding currently proposed changes) or New 
Brunswick, legislation prescribes that the NMS is entitled to 50% of the value of the pension benefit 
accrued during the period of marriage determined by prorating the benefit on service, and calculated by 
assuming the Member withdrew from the Plan on the date of separation. At date of separation, the 
Member had earned a total annual pension of $30,000 (2% × $50,000 × 30 years of service). Of this 
$30,000, one third of it, or $10,000, accrued during the period of marriage, using a proration on service 
method. As the Member is only age 50 at date of separation, he has not yet met the conditions for 
unreduced early retirement. Therefore, the pension is valued as a deferred benefit at age 65. On this 
basis, the NMS would be entitled to a 50% share of a pretax value at date of separation of about $45,000, 
if the Plan is “non-indexed,” or about $70,000 if the Plan was “fully indexed” (with significant variation 
thereto, dependent upon applicable Transfer Value interest rates). This benefit can be transferred from 
the Plan immediately.  
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Now, let us instead assume this same Member resides in Ontario. Ontario legislation does provide for 
the splitting of pensions, but does not prescribe the method of division. With the advent of the Best vs. 
Best decision in the Supreme Court of Canada, the accrued pension amount is valued at the date of 
separation in the same manner as in Nova Scotia, using the so-called “pro-rata method” even though a 
few lawyers and judges may feel they are not bound to follow Best vs Best in all cases and may use the 
so called “termination value-added method” instead. Regardless of the method, the practice in Ontario is 
to consider “grow-in” benefits, principally entitlement to an unreduced early retirement pension (i.e., 
usually considering a range of potential retirement dates) when valuing pensions for marriage 
breakdown purposes. A Plan such as we have used in our example will have significant added value 
when valued assuming the Member qualifies for subsidized early retirement. In our example and using 
the termination pro rata method for a “fully indexed” Plan, the pretax value of accrued benefits 
potentially payable to the NMS will range from a low of $70,000 if we assume age 65 retirement, to a 
high of $125,000 if we assume the Member retires at age 55. 

If this same Member resides in British Columbia, Newfoundland or Nova Scotia, the pension division 
can be handled in an entirely different manner. In these jurisdictions, the NMS can elect to become a 
limited Member in the Pension Plan. The NMS is entitled to receive 50% of the benefit accrued during 
the marriage, calculated by prorating by service the total benefit accrued at date of retirement, 
termination or death. Using this method, the NMS is entitled to benefit from salary increases that occur 
after the date of separation; and, should the Member elect to retire early, the NMS would get a share of 
any early retirement subsidies that relate to the period of marriage. In British Columbia, the NMS can 
elect to receive a locked- in transfer of the commuted value of the share of the benefit any time after the 
Member is eligible to retire early, or the NMS can wait until the Member actually retires, and, instead, 
receive a benefit as a pension at that time. A concern with this approach is that it pays more out of the 
Plan than would occur without marriage breakdown, in situations where the Member does not choose to 
retire at age 55. In Newfoundland, a locked- in transfer can be elected up until the Member is eligible for 
an unreduced retirement benefit. To give a rough idea of the value available to the NMS, the actuarial 
present value, of the NMS’s share of the pension at the Member’s age 55 (assuming salary increases 
equal to inflation and no contingency for early termination) would be about $125,000 in our example. 

Which is the “correct” or most equitable value? This will likely be an ongoing debate for some time, but 
ignoring the question of what is correct, we need to address the inequity of the situation where 
jurisdiction of residence is one of the primary determinants of the value of a pension on marriage 
breakdown. 

The Institute’s position is that all legislation throughout Canada should provide identical division terms 
upon marriage breakdown. 
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SECTION IV 

DEFERRED SETTLEMENT METHOD (DSM) 

The deferred settlement method allocates DB pension credits acquired during the period of marriage. 
The term “DB pension credits” refers to all entitlements (available at normal, late or early retirement, 
including any special early retirement windows, at death, termination, or Plan curtailment) provided by a 
Pension Plan, including entitlements granted with retroactive effect. Defined contribution (DC) pension 
credits involve different considerations and are dealt with separately. 

The concept of “acquired during the period of marriage” will proportion all entitlements provided by a 
Pension Plan, including entitlements granted with a retroactive effect. Thus, if marriage involves a 12-
year period during which credits span 40 years, the DSM provides that 15% (i.e., 12 years divided by 40 
years times 50%) of all entitlements will be allocated to the NMS. [One alternative, which would be 
more complicated but which may seem more equitable, could be to modify a straight “time-weighted” 
proportion to reflect certain prospective-only benefit changes. For example, if the Pension Plan provided 
a benefit of 1% of final average earnings (FAE) for five years prior to marriage and the first five years of 
marriage, and then provided 2% of FAE for service for the remaining seven years of marriage and 23 
years following marriage until retirement, the “benefit-weighted” alternative would be to allocate 50% 
of nineteen-seventieths (19/70) of 70% of FAE, rather than the straight time-weighted allocation of 50% 
of twelve-fortieths (12/40) of 70% of FAE.] 

Detailed regulations, which are outside the scope of this paper, would be required to address more fully 
the concept of “acquired during the period of marriage,” as well as certain other matters. It should be 
pointed out that these details will involve considerable effort and deliberation to ensure the resulting 
process is equitable and efficient to all parties. 

Necessary amendments in jurisdictional matrimonial property legislation and regulation are also required 
to accommodate this process. “Division” should apply based upon a “prescribed-form,” which would be 
cited in a Court Order or Domestic Contract. Prescribed forms could be effective not only for registered 
Pension Plans, but also for immediate or deferred annuities purchased from insurance companies. The 
Institute recommends the creation of a set of prescribed forms to facilitate division. The Institute 
believes that such forms will aid an administrator or an insurer in achieving proper compliance, and will 
aid the Member and NMS in effecting division. 

Insurance companies could object to actions that will alter existing annuity contracts. The Institute 
recalls that the Ontario’s Pension Benefits Act, 1987, contained provisions that required Pension Plan 
Members to have “transfer rights,” principally when employment terminated. Pension Plan 
administrators, in many cases, in purchasing deferred annuity contracts after 1987 failed to ensure that 
such contracts contained provisions which respected commutation and transfer rights granted to Plan 
Members under the Act. The Institute rejects any mandated commutation, but does suggest a less 
onerous modification, namely restricted conversion, which, while modifying the mortality aspects of an 
annuity contract, does not materially change the underlying investments. This conversion, operating on 
an “equal-value” basis, ensures that an insurer is not subject to any meaningful/significant ant i-selection. 

The DSM could also be the process used to divide other formal non registered Pension Plans of a DB 
nature, including “top-hat” or “executive supplemental” Plans, whether utilizing a retirement 
compensation agreement, other funding or partial funding approach, or any non-funded approach. To the 
extent that a Plan sponsor declines to accept a court order or written agreement imposing the DSM on 
the scheme, the DSM could still be applied under concepts of a “constructive trust” at termination, 
retirement or death. 
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The Institute makes no distinction between “legal” marriages, “common-law” unions, or even “same 
gender” relationships. The principles espoused herein would allow for partitioning of pension credits 
upon the dissolution of any relationship where applicable legislation provides for a division of DB 
pension credits. If uniformity can be achieved in pension and matrimonial property legislation, minor 
accommodations under the Income Tax Act (ITA) may be required. 

The DSM specifically permits partitioning DB pension credits on any basis up to 50% of the DB pension 
credits acquired during the period of marriage. 

The DSM reflects the following principles: 

1. The “forms” of pension entitlement that can be selected at retirement should be identical for the 
Member and the NMS, and are limited to “forms” permitted under Plan terms and applicable 
legislation. Where the period of marriage ends after a pension has commenced and the form selected, 
no change in form can occur, except conversion on an actuarial equivalent basis of any spousal 
survivor benefits into lifetime retirement income, which would also be partitioned proportionately 
between the Member and the NMS. 

2. Each party will possess lifetime retirement benefits based upon their respective lifetimes, thereby 
assuring the security of the value of pension benefits to the NMS. 

3. The DSM is intended to apply only where some or all of the benefit entitlements are determined on a 
DB basis. The Institute concludes that DB entitlements are sufficiently different from other assets 
that a definitive value can never be ascertained with sufficient precision until accruals cease. Thus, 
only at the “trigger-point” should entitlements actually be partitioned between the Member and the 
NMS. The “trigger-point” is the first to occur of termination of employment, death- in-service, 
retirement (of any kind), conversion of all DB entitlements (or the “right” to convert to DC 
entitlements), or Plan curtailment. 

4. Entitlements available only under DC concepts, including RPPs, RRSPs, DPSPs, LIFs, LIRAs, etc., 
are sufficiently similar to other financial assets that the DSM need not be applied identically as under 
DB Plans. Notwithstanding, because DC arrangements involve RPPs or settlements from RPPs, this 
paper makes reference to DC entitlements. 

5. Each party will be entitled to 50% of the DB pension credits acquired during marriage. As the 
primary purpose of any Pension Plan is to provide a lifetime retirement income to the Plan Member, 
a 50% limit will ensure that the Member retains at least half of the lifetime retirement income. 

6. The DSM utilizes the concept of a “trigger-point.” Except as noted herein, there is no compulsion for 
a Plan to pay out any value to an NMS prior to the trigger-point, and there is no compulsion for a 
Plan to pay out any value to an NMS unless similar rights exist to the Member. 

7. The end of a marriage will not provide the Member or the NMS with any right to access funds in the 
Pension Plan that would not exist if the marriage did not end. Thus, the NMS will only have transfer 
rights where the Member has transfer rights, and the NMS will have only lifetime retirement income 
rights where the Member has only lifetime retirement income rights. 

8. A Pension Plan should not pay out more (or less) in value than would have been paid out had 
separation not occurred. “Value” is meant in an actuarial sense, referring to the actuarially computed 
present value of future streams of income, not in a literal sense. Due to the Member or the NMS 
having an actual future lifetime longer or shorter than that predicted by a mortality table, conversion 
of any pension entitlement from a Member’s life to the NMS’s life will likely result in a change in 
the amounts paid out, but not in the actuarial present value of such amounts.  
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In addition to these principles, the Institute has the following comments: 

• The Institute recommends that all actuarial present value conversion calculations utilize the 
actuarially correct concept of gender distinct mortality tables; specifically, those tables prescribed 
from time to time by the Institute for “transfer values.” 

• Although the DSM will impose some additional administrative burden on a Plan administrator, the 
Institute has attempted to achieve a structure that will minimize such a burden. 

• The DSM may be applied to any current if-and-when court orders or written agreements in effect at 
the implementation date. Conversion of such a situation partitions two life incomes (pensions) of the 
same form and “commuted value.” Any spousal survivor benefits, however, should be converted and 
eliminated. 

• The DSM utilizes the concept of “time” in proportioning entitlements (including “grow-in” 
entitlements, which involve rights acquired with total time, including any time during marriage and 
any time outside the marriage), as the Institute believes that no matter what the composition of 
pension entitlements (units, service, salary, etc.), the most critical and uniquely definitive aspect is 
time during which accruals occur. As such, all entitlements are to be settled proportionately to time. 
(See, however, the second paragraph of this section where a potential alternative is referenced). 

• Arrangements like Pension Plans of a non-registered variety could be addressed identically to 
Registered Pension Plans. 

• The Plan, or insurer, should experience no actuarial gain or loss as a result of effecting the DSM. The 
Institute suggests that actuarial equivalence apply based upon applicable transfer value assumptions 
with respect to mortality (gender distinct), and interest. 

• Reasonable equity between the Member and the NMS should occur if the DSM, as set forth herein, is 
followed without material alteration. 

These principles are applied in the following situations: 

Situation 1: Active Member: DB Entitlements 

In the case of an active Member, 50% of the DB pension credits acquired during the period of marriage 
would be allocated to the NMS as at the trigger-point. The trigger-point is the first to occur of the 
Member’s death, retirement, or termination; or Plan curtailment, including conversion of a DC 
arrangement. It is only at this time that a Member’s DB pension entitlements can be known with 
certainty. 

A prescribed form would effect the assignment of pension credits to the NMS. 

The amount assigned to the NMS would include all entitlements (basic, “bridge,” special allowance, 
value of survivor rights, etc.), and would specifically include all future growth with respect to such 
entitlements, including contractual and ad hoc indexing, both pre- and post-retirement, negotiated 
benefit improvements (e.g., a basic benefit of $32 per month per year of service is negotiated to increase 
to $40 per month per year of service, and such growth is shared proportionately under the “deferred 
settlement” concept), or increments related to increases in final average earnings (for FAE Plans), or 
base year wage upgrades (for career-average Plans). 

The NMS would become a special status Member of the RPP with the same right to appoint a beneficiary 
and choose an optional form of pension as the Member. The NMS would be able to access accrued 
benefits at the trigger-point. The Institute points out specifically that this position precludes the possibility 
of an NMS accessing enhanced early retirement benefits while the Member continues to work and accrue 
further pension entitlements (i.e., otherwise the DSM would be inappropriately biased against the Plan). 
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All benefits to be provided to a Member from the Pension Plan are proportionately provided to the NMS, 
including, specifically, any ad hoc increases to an in-pay pension, any one-time supplementary payment, 
and any surplus sharing (at Plan wind-up, conversion, or from an ongoing Plan). 

The entire Past Service Pension Adjustment (PSPA) that results from a Plan enhancement would apply 
only to the Member. 

If at any time the Member terminates and has transfer rights to a LIRA, RRSP or equivalent, the NMS would 
be offered similar rights. The entire Pension Adjustment Reversal (PAR) would apply only to the Member. 

If the Member dies, the NMS would be offered transfer rights. The NMS would be locked in as per 
legislation. The NMS would retain rights to transfer pre retirement death benefits to an RRSP, not only 
to a LIRA, where these rights would exist in the absence of separation. (If applicable pension legislation 
“locks in” death benefits payable to a spouse, then “transfer only to a LIRA” would apply). As the NMS 
may not otherwise meet the definition of a “spouse” under the ITA, accommodating changes could be 
required to applicable pension legislation. 

If the NMS dies, his/her beneficiary needs an immediate settlement, even though this would not 
normally be available in the absence of separation. This is the only scenario under the DSM in which 
entitlements under Plan terms may not be either precisely identical, or the actuarial equivalent in value to 
what would have occurred in the absence of separation. This is the only situation where the DSM cannot 
operate without modification. Final settlement is required to close out an estate. To ensure tha t the Plan 
cannot incur losses, the Institute suggests that the only possible solution is to partition accrued benefits 
under a literal termination of employment hypothesis. Generally, this would provide less than what will 
ultimately prove to be the appropriate entitlement of the NMS; however, it is the only viable solution 
that assures both that the Plan cannot incur a loss, and that the Member is assured of retaining 
appropriate value. Provisions would be established to ensure that the Member receives full Plan value, 
net of any settlement made to the estate/beneficiary of the NMS. 

Under the DSM, the commencement date of the NMS’s pension is determined by the Member’s choice 
of retirement date. This may be perceived as unduly restrictive or even unfair to the NMS. In view of 
this, the Institute considered two possible scenarios of the strict application of the DSM principles 
described earlier. The objectives of such variations would be to provide added flexibility to the NMS 
with respect to pension commencement date within certain limits and/or constraints, while avoiding any 
negative financial impact for the Plan sponsor. 

Variation 1 

One such variation involves the situation wherein an NMS (who has reached the Plan’s early retirement 
age but the Member remains active and accruing benefits) would be allowed to elect to “retire” and to 
receive what amounts to a “draw,” consisting of an allowable proportion of the Member’s normal 
retirement pensions, with an appropriate adjustment to occur, as required, at the trigger-point. 

Variation 2 

Another variation involves a situation where, at the trigger-point, the only option involves receipt of 
lifetime retirement benefits, but the NMS, perhaps being younger, doesn’t want to receive an 
immediate (small) pension. One solution could allow the NMS to remain as a special status Member 
of the Plan and have entitlements grow through the process of “actuarial equivalence.” Another 
solution could allow the NMS to rollover pension payments into a LIRA, or equivalent, until the  
NMS reached the normal retirement age of the Plan, thus allowing accumulation of a more 
meaningful amount of lifetime retirement income. Accommodating changes to the ITA would be 
required. 
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Situation 2: Deferred Vested Member 

A deferred vested pension would be divided into two portions. Each portion should provide an income 
that varies by age of the party, and by gender of the party. In some jurisdictions and/or in some Plans, a 
Member electing a deferred vested pension has the right to, again, elect a LIRA, or equivalent, transfer at 
one or more future dates. Where such further transfer rights apply to a Member, they would be equally 
available to an NMS. 

The divided pensions should each provide for an identical “normal form,” and all early retirement and 
optional forms available under Plan terms, or by law. Each of the Member and the NMS would be 
entitled to commence receipt of his/her lifetime retirement benefits and bridge benefits where applicable 
based upon his/her own age. Any indexing or other enhancement, either of a contractual or ad hoc 
nature, would be provided to each party with respect to his/her divided pension entitlements. 
Commutation could be available if division results in a small pension. (The definition of what constitutes 
a “small” pension varies by applicable legislation). 

Each party should be able to designate a beneficiary of choice, and at commencement of the pension, 
provide spousal survivor rights to a subsequent spouse in accordance with Plan terms and applicable 
legislation. 

Deferred pensions may offer former Members enhanced early retirement rights that have greater value 
than pensions payable from normal retirement. The NMS will have the same rights to enhanced, early 
retirement benefits with respect to any future entitlements converted to the life of the NMS. Expired 
rights, however, cannot be recaptured. Thus, if the Plan provided for a reduction of 4% per year that 
retirement preceded age 63, and the deferred vested Member was age 60 at settlement date, the NMS 
would have entitlement only to the value reflective of 88% of an immediate pension payable at age 60, 
and not a value reflective of any further reduced, immediate pension payable prior to age 60. 

Situation 3: Retired Member; Pension In-Pay 

A pension in-pay would be immedia tely divided into two portions. Each portion should provide an 
income that varies by age of the party, and by gender of the party, and the resulting two portions would 
have the actuarial equivalent value of the pre-division pension. The method of determining actuarial 
equivalence must be defined. Transfer value rules, as they are determined from time to time, should 
adequately dictate “actuarial equivalence,” but this could require review if the format of defining transfer 
values is materially changed. 

Technically, dividing a pension in-pay is not a deferred settlement, but rather, an immediate settlement. 
The Institute concludes, however, that the immediate division of a pension in-pay is fully consistent with 
the overall concepts of the DSM, and, in fact, is analogous to a deferred settlement where the period of 
deferral is nil. 

Under the DSM, commutation would be available where division results in a small pension. 
Commutation should not be made available for shortened life expectancy except following division, and 
where available by law to a Member. Commutation may be available, but not mandatory, at the option of 
the plan sponsor where equally available to a Member. Each party would be able to designate a 
beneficiary of choice (subject, always, to any valid constraints included within plan terms and applicable 
legislation that apply equally to each party). No “second spouse” could be designated to receive future 
spousal survivor benefits. 
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The divided pensions should each provide that any residual guarantee period will be unaffected, and that 
any irrevocably vested spousal survivor benefit will be commuted and allocated to provide each party 
proportionately with an actuarially equivalent increased lifetime retirement income. Neither party should 
be able to elect any alternate form of pension. Ensuring that the form of pension is not changeable (other 
than the surrendering and commutation of irrevocably vested spousal survivor benefits) minimizes anti-
election. The form was chosen at retirement, and separation should not afford any opportunity to create 
either a greater death benefit, or otherwise surrender death benefits, in return for additional lifetime 
retirement benefits. 

It is possible that the sum of amounts of lifetime retirement benefits provided to the Member and the 
NMS will exceed the amount of lifetime retirement benefits provided prior to conversion. The Institute 
has received preliminary indications that this will be acceptable under the Income Tax Act because of 
the actuarial equivalence princip les involved, provided the partitioning follows applicable pension 
legislation. 

Consider the example of a $4,000 per month pension in-pay where the parties married before pension 
service began and the marriage breakdown occurred two years after the pension commenced. The form 
of pension provides a 10-year guarantee and a 50% spousal survivor benefit, and its commuted value is 
$600,000 (150 times the monthly benefit). Each party would receive a life income (with a residual 
guarantee of eight years and no spousal survivor benefit) whose commuted value each is $300,000. If the 
commuted value of the single life pension is 120 times the monthly benefit for the Member and 160 
times the monthly benefit for the NMS, then the Member will receive a life income of $2,500 per month 
and the NMS will receive a life income of $1,875 per month, with each life income, while differing in 
amount, having exactly the same value. 

The effective date of actuarial division of pension payments should be defined by regulation. The 
Institute suggests this date should be coincident with, or following the date that, the Plan administrator 
(or insurer) is served with notice on a prescribed form, with an administrative grace period of perhaps 60 
days to allow the Plan administrator time to implement changes to the periodic payment system. The 
parties or the courts would need to address, outside the division, any claims for payments made between 
the date of separation and the effective date of the prescribed form. 

Dividing a pension in-pay will require the determination of whether the pension resulted from a DB plan 
or solely from a DC plan, if there existed any period of “pensionable” service prior to marriage (and, for 
transition arrangements, if there existed any period of pensionable service after marriage breakdown). 
This determination would be required because of the differences in the nature of the plans: a DB pension 
would be divided proportionately upon the period of pensionable service, while a DC pension would be 
divided proportionately by amounts. 
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Situation 4: Active Member; DC Entitlements 

The Institute finds that DC arrangements of any sort, unlike DB arrangements, have considerable 
similarities with non-pension financial matrimonial assets. Principal differences include the fact that 
such entitlements are often not liquid and may be available only in the form of lifetime retirement 
benefits. As such, the Institute suggests that these assets be partitioned only “in specie” under the DSM. 

Under the DSM, 50% of the account balance(s) acquired during the period of marriage would be 
allocated to the NMS as at the date of separation. A prescribed form would effect transfer. The amount 
allocated would include net investment yields (but not post separation contributions). Likely, this will 
require a “recreation” of the current account balance(s) into two components whose sum equals the 
whole. 

The phrase “acquired during the period of marriage” requires further clarification. Consistent with the 
DB plans, account balances could be partitioned based upon the proportion of time that contributions 
occurred during marriage compared to the proportion of time that contributions occurred both before and 
during marriage. However, the Institute suggests that it is preferable to treat DC accumulations 
consistent with other financial assets (such as mutual fund investments, stock portfolios, etc.), and 
allocate to the NMS 50% of all account balances at settlement date, less 50% of the account balances 
that existed at marriage, if any. 

One issue that arises involves the time value of money, and whether any account balances at marriage 
should be netted out without consideration of investment yields obtained during the period of the 
marriage, or should include consideration of investment yields obtained during the period of the 
marriage. Further, if such investment yields are considered, should actual yields be considered or some 
arbitrary formula? Re-creating yields applicable to the account balance at marriage may prove to be 
administratively impossible. The Institute concludes that the appropriate treatment involves consistency 
with other financial assets, and further notes that such treatment is likely consistent in the various 
jurisdictions, but suggests that ignoring the time value of money is not appropriate. 

The NMS would become a special status Member of the RPP with the same right to appoint a 
beneficiary and reallocate investments as the Member. The NMS would be able to access account 
balances whenever eligible to retire (based on the age of the NMS which is generally the attainment of 
age 55), or any time thereafter (to age 69), or at plan curtailment. The NMS would have identical 
entitlements before and after entitlement to retirement to effect pension, or where applicable, transfer the 
account balance(s) to a LIRA (or the equivalent thereof, such as a locked- in RRSP, a LIF, LRIF, etc.). 
The NMS should also be afforded the right to transfer to a LIRA at any time the Member is afforded this 
right. The settlement, therefore, is “deferred,” and the opportunity to transfer to a LIRA becomes 
available to the NMS generally consistent with a similar opportunity becoming available to the Member. 

Several points of clarification are in order. If a plan is part DB (such as the employer portion), and part 
DC (such as the employee portion), then each component is partitioned independently. If the plan is a 
“hybrid,” such as a DB arrangement with a minimum contribution element available at termination (such 
as 200% of employee contributions with accumulated interest), then division will be based upon DB 
principles, notwithstanding the fact that actual settlement at a future date may be based in whole or in 
part on contribution related minimum benefit entitlements. 



Final February 2003 

 21

Another situation would be the division on marriage breakdown of pension credits acquired during 
marriage under a flexible Pension Plan. The more common plan designs add a back end flexible 
employee defined contribution account to a defined benefit base Pension Plan. The Member would 
normally apply the DC account balance at retirement to purchase ancillary benefits (such as a joint life 
annuity, indexing or a bridge pension) to improve the value of the pension accrued under the base DB 
plan. For marriage breakdown purposes, this pension arrangement could be considered to be a Pension 
Plan, which is part DB and part DC. Should marriage breakdown occur prior to retirement, the basic DB 
pension could be divided by applying the DSM to the DB base pension. The flexible DC account could 
be separately divided using p rinciples normally applicable to DC plans. At retirement, the Member can 
enhance the Member’s pension with the remaining flexible contribution account while the NMS can 
enhance the NMS’s pension with the portion of the flexible contributions account allocated to the NMS. 
Consistent with this approach, should the Member commence contributions to the flexible DC account 
after marriage breakdown, the Member retains the right to all of the account because all of the DC 
account accrued after marriage breakdown and there was no DC account during marriage. Further 
analysis may be required to investigate all possible situations which may arise under this type of plan on 
marriage breakdown. 

The ability to maintain account balances in an employer-sponsored DC program as a deferred, vested 
Member can be a substantial benefit to a Member. This usually results in the Member being able to 
obtain professional investment management at minimal cost, particularly compared to the high 
management expense ratios charged by mutual funds for professional investment management. Thus, if a 
Member is entitled to elect to retain deferred vested status following employment termination, the NMS 
should have this identical right. If such right is contingent upon a minimum balance, then both the 
Member and the NMS must satisfy such a minimum based upon their post division balances. Where 
various investment options are available to Members or former Members, all such options will also be 
available to any eligible NMSs. The Institute recognizes that providing sufficient investment education 
to Members is difficult enough without having to try to equally educate an NMS located off-site. The 
benefits available to the NMS outweigh the added difficulty. In any event, while the Institute does not 
feel that an NMS should have rights of transfer to a LIRA, or equivalent, not available to a Member, 
some members of the Institute would support allowing, or perhaps even mandating, the removal of an 
NMS’s DC entitlements from the plan. One solution could be to permit the plan (i.e., at the plan’s 
choice) to offer the NMS transfer rights, but not to permit the plan to mandate removal of the NMS from 
the plan. 

Situation 5: Former Member; Amounts Transferred to a LIRA 

Any entitlement that has been transferred from an RPP to a LIRA, or equivalent, prior to separation or 
divorce, may seem no longer to be a “pension” issue. Nevertheless, as LIRAs result from Pension Plan 
entitlements, they are illiquid (in the sense that they can only be used to provide lifetime retirement 
benefits, although they can be divided, within limits, to an NMS), and as they result from a choice where 
the alternative was a deferred annuity, they require a division consistent with Pension Plans. As such, the 
Institute suggests that LIRA accounts be “partitionable” immediately under conditions that reflect 
origins from either a DB Pension Plan or a DC Pension Plan. If the origin of the LIRA is a DB plan, the 
division should provide the NMS with 50% times the ratio of the period of pensionable service during 
marriage divided by the period of total pensionable service. If the origin of the LIRA is a DC plan, the 
division should provide the NMS, with equivalent to that which is outlined under Situation 4: Active 
Member; DC Entitlements. Thus, division reflects the fact that partitioning would be proportionate to 
pensionable service if entitlements arose from a DB arrangement, and proportionate to net accumulation 
if entitlements arose from a DC arrangement. 
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SECTION V 

SUMMARY 

The principal issues addressed with the DSM are: 

1. Assurance that equity between the Member and NMS would be maintained. 

2. Assurance that separation creates neither actuarial gains nor actuarial losses to a registered Pension 
Plan or an Insurer who has sold an immediate or deferred annuity contract; and, of equal importance, 

The Institute recognizes that some additional expense would be incurred by a Plan or an Insurer when a 
Member and spouse separates; however, such expense is considered minimal, and is consistent with the 
added costs imposed by pension legislation to provide for transfer rights. As such, it could be absorbed 
by the Plan without undue hardship. The Institute does not subscribe to assessing fees to a Member or 
NMS for legislated rights. 

Many jurisdictions have effected legislation that computes the value of the pension entitlement of the 
NMS that is based upon a literal termination-of-employment scenario. This termination-of-employment 
scenario can be significantly biased in favour of the Member and against the NMS because, among other 
things, it is based upon the assumption that “grow-in” rights are entirely earned only at the time 100% of 
all age and service requirements are fully satisfied. This literal termination-of-employment scenario can 
create situations wherein the Plan achieves a windfall gain as a result of settlement compared to the 
financial position that would have resulted if no payout occurred. The position of the Institute is that the 
grow-in rights require both the pre- and the post-separation age and/or service to exist. The literal 
termination scenario, which provides for immediate settlement of funds from the Plan, may be viewed as 
the only way to actually achieve a “clean break” between the Member and the NMS. In fact, the DSM 
also achieves a clean break in that the Member and the NMS are not required to deal with each other - 
each deals with the Pension Plan administrator only. 

Any form of out-of-plan settlement generates results that attempt to achieve equity, but, in reality, can be 
quite speculative. For example, an out-of-plan settlement may make certain assumptions about future ad 
hoc increases; however, such increases could average materially more or less than that assumed. Current 
out-of-plan settlements essentially assume no future enhancements will ever occur, notwithstanding the 
very real expectation that some future enhancements will likely occur. Perhaps more serious is the fact 
that the retirement date is often a critical “assumption” (or question of fact), and, almost certainly, is a 
matter that can never be predicted with any accuracy years before actual retirement. 

Further, since the Member can never “liquidate value” while accruing benefits, it is clearly unfair to 
legislatively grant the NMS with a liquid asset that is not equally ava ilable to the Member. Thus, any 
equitable solution to partitioning pension credits must necessarily await entitlements becoming 
crystallized. This can never occur beforehand, and, as such, suggests a deferred solution. The DSM 
recognizes that service is the pre-eminent factor in determining a Member’s pension entitlements, and, 
as such, seeks to partition service as the principal focus. A Plan which bases entitlements on earnings or 
units prior to retirement (or other triggering event, like death, termination, conversion, or wind-up) 
cannot have entitlements severed prematurely without disregarding the critical features of the Plan. 
Dynamic entitlements cannot be made static without fundamentally changing their characteristics and 
value. Thus, with the DSM, growth in earnings, units or other aspects that are predicted upon service, 
need to be recognized in developing a valuation approach upon marriage breakdown. 
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Using the DSM where entitlements are assigned proportionately to the period of marriage essentially 
means that a pension can be excluded from a “net family property” statement, or perhaps, more 
correctly, included in each party’s assets at the identical value, the actual amount of which is largely 
irrelevant. 

Therefore, the adoption of the Deferred Settlement Method (DSM) as a method of division of Pension 
Plan benefits upon marriage breakdown would provide an equitable alternative to the various methods 
now in use across Canada. 


