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The Canadian Institute of Actuaries welcomes this opportunity to respond to the 
Department of Finance Consultation Paper, “Corporate Governance of Financial 
Institutions”. Our response addresses several of the proposals referred to in the 
Consultation Paper including the very last of the Technical Amendments dealt with in 
Annex B. 
 
We observe that the paper makes no reference to fraternal benefit societies. We assume, 
therefore, that no change in that legislation is contemplated. 
 
 
Modified Proportionate Liability: 
 
The Department of Finance proposes not, at least not at this time, to introduce an MPL 
regime into the financial Institutions legislation, despite the fact that such regime has 
been incorporated in the CBCA. The stated rationale for not harmonizing these Acts in 
this regard is that the current joint and several liability framework is intrinsic to the 
ability of the regulator or insurer to rely upon independent advisors, in that it strengthens 
the incentive for those responsible for the preparation of financial information to be 
attentive to their duties, and that the introduction of an MPL regime could undermine this 
approach. 
 
We find this rationale to be unconvincing. We question why, in the wake of the Enron-
like accounting scandals of recent times, there would be less regulatory concern for the 
interests of shareholders of publicly traded companies other than financial institutions, 
than there would be for stakeholders of financial institutions. The proposal not to adopt 
an MPL regime seems not to recognize the extensive corporate governance regulations 
and guidelines that have been introduced for financial institutions. Further, it fails to 
acknowledge the very high standards of professional conduct that professions, 
particularly the actuarial profession, have imposed upon their members. These 
professional conduct requirements and the profession’s associated disciplinary processes, 
are already well established, and are far more effective in ensuring the integrity and 
objectivity of these advisors than is the threat of being responsible for more than one’s 
reasonable and fair share of an injured party’s loss. 
 
 
Mutual P&C Companies: 
 
Given the types of controls and exclusions identified in the paper, we consider the 
proposal to extend the right to vote to most policyholders of mutual P&C companies to 
be equitable and in the interest of good corporate governance. We, therefore, support the 
proposal. 
 



 

 
Par Account Duty of Directors: 
 
We note that the Department proposes to introduce new explicit requirements upon 
directors through requiring them, in respect of the par account, either to consider the 
interests of par policyholders or to act in a manner that is fair and equitable to par 
policyholders. We applaud the extension of directors’ duties in this regard and 
recommend that the extension be specified in terms of the second approach, i.e. that 
directors of stock companies be required to act in a manner that is fair and equitable to 
par policyholders. This specific language for such responsibility already exists in the 
Insurance Companies Act in connection with the current par account duties of the actuary 
of the company (as identified in §457 and §458 of the ICA). 
 
 
Policy Dividends: 
 
For a company that administers participating policies, §165(2)(e) requires that the 
directors establish a formal dividend policy. §457 and §458 require that the directors 
formally adopt methods for allocation of investment income and expenses to the 
participating accounts. Those allocation methods must, in the written opinion of the 
appointed actuary, be fair and equitable to the participating policyholders. Annually, 
under §460, the appointed actuary must report to the directors on the continuing fairness 
and equity of those allocation methods. Before declaring a dividend on participating 
policies, the directors must, according to §464(2), consider the appointed actuary's 
written opinion as to whether such dividend is in accordance with the dividend policy. 
 
The Act does not currently require, however, that the dividend policy itself be fair and 
equitable to the participating policyholders. In a submission to the Department of Finance 
at the time that suggestions for revisions to the ICA were being solicited in June 1995, 
the CIA recommended that “in respect of the directors' adoption of a dividend policy for 
participating policies, the directors be required in §165(2)(e) to receive a report from the 
appointed actuary on whether, in the actuary's opinion, the dividend policy is equitable 
to the participating policyholders and a copy of that opinion should accompany the copy 
of the dividend policy which is required to be sent to the Superintendent by §165(4)". 
Consequently, the CIA is entirely supportive of the Department’s suggestion that “a 
statement on the fairness of the proposed scale of dividends in the actuary’s annual report 
to the board” and is gratified that its earlier suggestion may now be implemented. 
 
It should be emphasized that an important element of the fairness and equity of a 
dividend policy has to do with intergenerational equity, i.e. that dividend payments 
earned by the current generation are not withheld to the benefit of a subsequent one, or 
vice versa. In particular, it is important to the maintenance of intergenerational equity that 
the proportions of total surplus retained to meet minimum capital requirements be 
contributed by the participating and non-participating branches of a company 
concomitant with the degree of risk that each poses to the enterprise. 
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Adjustable Policies: 
 
Though adjustable policies are not the same as participating policies, there are certain 
aspects of reasonable expectations of policyholders that are common to both. For 
participating policyholders, the Department is suggesting that the directors be required to 
act fairly and equitably in respect of the policyholder dividends to be paid and that the 
actuary of the company provide an opinion with respect to whether that is in fact the case. 
It is reasonable that the same duties be placed on the directors and actuary of the 
company in respect of fair and equitable treatment of holders of adjustable policies. 
Therefore, we endorse and support the Department’s suggestions in that regard. 
 
 
Transfer of Business and Reinsurance: 
 
In the very last section of Annex B, the Department expresses its intent to harmonize 
further the regime for Canadian and foreign companies by amending the ICA 
requirements for a foreign company transferring or reinsuring its Canadian policies. The 
description of the proposed amendment concludes with the statement, “A transaction 
could not be approved if it would cause the company’s capital to be impaired.” We 
assume that it is intended that this reference to the company’s capital is meant to be 
confined to those assets that are held in trust with the Superintendent and are not intended 
to intrude upon the foreign company’s operations in other jurisdictions. If our 
interpretation is correct, we suggest that this be made more clear in future statements. 
 
 
Conclusion: 
 
We wish to reiterate our appreciation for the opportunity to provide input to the 
Department’s deliberations with respect to these important matters of corporate 
governance in the financial services sector. We would be pleased to respond to any 
questions about this submission or to elaborate upon any of its details. 
 


