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 Document 203068 
July 3, 2003 
Mr. Bryan P. Davies 
Chief Executive Officer and Superintendent of Financial Services 
Financial Services Commission of Ontario 
5160 Yonge Street 
Box 85, 17th Floor 
North York, Ontario  M2N 6L9 
 

Subject: 
Financial Services Commission of Ontario’s Statement of Priorities - June 
2003 

Dear Mr. Davies: 
 
We have reviewed the draft statement of priorities of the Financial Services Commission of 
Ontario provided with your letter of April 17, 2003, and we are pleased to provide our comments 
on the document.  Our comments will touch only on the pension area. 
 
The Canadian Institute of Actuaries (CIA) has more than 2,000 members across Canada.  Many 
of these members work in the pension plan area and are involved in the design, administration 
and funding of pension plans by working with plan sponsors, plan administrators, unions and 
trustees to design, finance and administer their pension plans.  They have played a major role in 
the creation of pension plans and government income security programs, and in establishing the 
funding required to ensure the viability of these plans and programs. 
 
One of the CIA’s goals is to assist legislators in developing pension plan legislation that 
efficiently meets the needs of all parties.  Through its relations with government officials, the 
CIA tries to promote legislative intervention conducive to the effective and efficient management 
of pension plans, while best meeting the interests of all parties involved in the pension program. 
 
Coordinated national approach 
 
The CIA has always advocated greater uniformity in pension legislation and related regulatory 
issues within Canada. 
 
FSCO must be congratulated for setting, as its first strategic priority, the promotion of a 
coordinated national approach to regulatory issues. 
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CAPSA’s initiatives on the model pension law and a revised reciprocal agreement for multi-
jurisdictional pension plans are particularly important to achieve that greater uniformity and 
efficiency. 
 
However, we believe that in view of some recent court decisions, it is very important for FSCO 
to become more active in its mandate to make recommendations to the Minister of Finance on 
matters affecting pensions.  We are thinking in particular to the surplus issues and pension plan 
mergers. 
 
Surplus issues 
 
On October 30, 2002, the Ontario government tabled omnibus Bill 198 which included 
amendments to the Pension Benefits Act.  These amendments followed extensive consultation 
over a period of years in which the CIA had participated.  Bill 198 attempted to retroactively 
address surplus issues in continuing pension plans as well as in pension plans that are wound up 
in whole or in part.  In particular, Bill 198 would have clarified that distribution of surplus did 
not have to occur upon partial wind up.  Bill 198 was a reasonable attempt to solve a serious 
problem but unfortunately, it was not enacted.  FSCO must therefore place a high priority on 
working with the Minister to find a solution to this problem. 
 
Plan mergers 
 
Since the Air Products case (1994), the prevailing legal view in the common law provinces has 
been that plan provisions concerning surplus entitlement on a plan termination were not relevant 
to the merger of pension plans, since surplus entitlement did not crystallize until a plan 
termination.  Consequently, one could merge plans regardless of the surplus entitlement rights 
under trust principles. 
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However, two recent cases (Buschau vs. Rogers Communications, BC (2001) and Transamerica 
vs. ING, Ontario (2003)) suggest that when the assets of two pension plans are merged, any 
restrictions which were attached to one or both of the trust funds, prior to the merger, continue to 
apply to the respective portions of funds following the merger. 
 
The risk of challenge to a pension plan merger has increased with these decisions and as a result, 
it has become increasingly difficult to do business in Ontario.  In cases of business acquisitions, 
it often makes sense to amalgamate pension plans.  This is also often to the advantage of plan 
members because if plans cannot be merged easily, a buyer might refuse to assume past service 
benefit obligations in respect of the employees of the acquired business. 
 
It is therefore of the utmost importance that FSCO work with the Minister to design legislation 
enabling plan mergers.  Quebec has in its legislation clear rules dealing with plan mergers.  
These rules are not perfect but at least they are clear and efficient. 
 
Conclusion 
 
Currently many plan sponsors face significant past service contributions as a result of the decline 
in stock markets and low interest rates.  These contributions are required so that the plan will be 
able to deliver on the promised benefits.  In that difficult context, it is particularly important that 
concerns about surplus issues and plan mergers be resolved.  Therefore we believe that, for the 
next year, it should be amongst the top priorities of FSCO to work with the Minister to develop 
practical solutions to these problems. 
 
We would be pleased to work with FSCO in the development of these solutions. 
 
Yours truly, 
 
 
 
Rick Neugebauer 
Executive Director 
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